
for  Redeterminat ion of  a

of  a Determinat ion or  a

Personal Income & UBT

under Ar t ic le  22 & 23 of

STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Louis & Net t ie  Stone

c/o Jonathan Stone AFFIDAVIT OF MAILING

Deficiency or a Revision

Refund of

the Tax Law

for lhe Years 1972,1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
13th day of February, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon louis & Nett ie Stone, c/o Jonathan Stone, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fo l lows:

Louis & Nettie Stone
c/o Jonathan Stone
293 Ar t is t  Lake Dr .
Middle fs land,  Ny 11953

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me this

13 th  day  o f  Feb rua ry ,  1980 .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



for Redetermination of a

of  a DeterminaLion or  a

Personal Income & UBT

under Ar t ic le  22 & 23 of

STATE OF NEI{I YORK
STATE TAX COMMISSION

fn the Matter of the Petition

o f

Louis & Nett.ie Stone

c/o Jonathan Stone MFIDAVIT OF MAILING

Def ic iency or  a Revis ion

Refund of

the Tax Law

for the Years 7972.),973.

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Saul  Siegel  the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

Idrapper addressed as fo l lows:

Mr. Saul_ Siegel
Personal Tax Services Inc.
391 A Fulton Avenue
Hempstead, Ny 11550

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic i .a l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.

That deponent further says that the said addressee is  the representat ive of

for th on said wrapper is  the last

i t i one r .

the pet i t ioner herein and that the address set

known address of the representative of the

Sworn to before me this

13th day of  February,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 13, 1980

louis & Nettie Stone
c/o Jonathan Stone
293 Art ist  Lake Dr.
Midd le  Is land,  NY 11953

Dear  Mr .  &  Mrs .  S tone:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAx COMMISSION

Peti t ioner '  s RepresentaLive
Saul Siegel
Personal Tax Services Inc.
391 A Fulton Avenue
Hempstead, NY 11550
Taxing Bureaut s Representative



STAf,E OF NEVIT YORK

STAIE TA)( CO\4MISSI.CN

In the Matt€r of ttrc Petition :

o f :

IOIJIS STIONE and NHIIIE STCNE : DECISICII

for Redetermination of a Deficienqg or for :
Refi:nd of Unincortrnrated Business and Per-
sonal Inccrne Ta:<es under Articles 22 and 23 :
of ttre Ta< Law for tlre Years L972 and 1973.

Petitioners, Louis Stone and Nettie Stone c,/o Jonathan Stone, 293 Arbist

Lake Drive, ltiddle Island, Nerr York 11953, filed a Sntition for nedetennination

of a deficienql or for refund of r:nincor6rcrated business and personal inccne

ta><es r-rrder Arr-icles 22 and.23 of the Tac Lar,v for tlre years 1972 ar:d 1973 (File

No.  17850) .

A srrtall claj-ms hearing was held before William Valcarcel, Itrearing Officer,

on October 18, 1978 at 10:30 A.M. at ttre offies of the State Ta>< Ccrnnission,

Suffolk District Officre, Veterans Higtnoay, Hatrppauge, New York. Petitioner

appeared by SauI Siegel. Ttre Audit Division aSryeared by Peter Crotty, Esq.

(Abraham Sctrwartz, Esq., of crcr:nse1) .

ISSUE

Irileetlrer petitioner Louis Stone's inccne frsn his acti-vities as an insurance

salesman during the years L972 and 1973 is sr:lcject to ttre unincorporated business

tax.

FINDINGS OF FASI

1. Petitioners, I-ouis Stone and Nettie Stone, tirely filed joint Ns,r York

State inccne tax resident returns for the years L972 and 1973 on vftich business

incone was reported frcrn petitiorrers activities a,s an insr-lrance salesnan. Unincorporated

business tax returns were not filed for tlrese years.
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2. On Septenber 28, L976, in ccrpliance with Section 659 of the Ta< Lanr'

petitioners, Louis and Nettie Stone, notified ttre Audit Division of Federal audit

ctranges instituted by the Internal Revenue Senrice for the year 1973, and an additional

personal incone ta< was paid wittr interest.

3. Or aud.it, ttre Audit Division issued a Notice of Deficienqg dated Januarlz 24'

1977 along with an oplanatory Statenerrt of Audit Changes, vih,ereblz r:nincorSnrated

br:.siness ta< was inposed on petitioner Iouis Stoners inccne fron his activities as

an insurance salesrnan dr:ring ttre years 1972 arrd 1973. Additional personal incqre

tar was also irrqrcsed for tlre year L973, vrhidl reflected a correstion of an erro:r

nade in reporbing the Federal audit clrarrges instituted bV the Internal Revenue

Senzice. This con:ection was coneded by petitioners and is not at issue.

4. Petitioner Louis Stone was an insuranoe agent for the Equitable Life

Assurance SocieQr of ttre United States ("Equit:b1e") and specialized in gr'otp

insurance plans and ta< shelter annuities. Usr:ally he sold to organizatj-ons or

m:nicipalitj-es raitro offered these tlpes of plans and/or annuities to its erplqlees.

5. Prior to Marctr, L967, petitioner Louis Stone's activities were condtrcted

from tlre agenqf offices of Eguitable in Hr:ntingrton, Ne$r York. fn addition, he was:

(a) Provided wittr desk space and secretarial senries at ttre

agency offie;

(b) required to regularly report the details and results of

his activities to tlre agenqg rnanager;

(c) forbidden to place insr.rance with any otlrer firm witttout

the opress pennission frcm E+ritable;

(d) subject to rules of procedr.ue, conduct and dress nrandated

by Eguitable;

(e) ccrpensated on a c.cnnrission basis, vfuich was solely subjected

to tlre wittrlrolding by Equitable of deductions r:nder ttre Federal

Insurance Contributions Act. Inccne ta><es r,vere not withlteld;
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(f) provided by Equitable with a retirenent plan, a disabiliQz

P1an, an investnent plan, a nedical insurance plan and

group life instrrance;

(g) required by Equitable to attsrd classes and

seminars;

(h) required to rnaintain a specific level of p:roduction

in order to continue representing Eqrritable;

(i) considered by Fquitable, in accordance with ttreir r,,rritten

agreerrent, to be an ',independent @ntractor";

(j) not limited to a specific territory in hfrLich he could

sell-.

6. Sub'seguent to March, 1967, petitioner Louis Stoners healttr failed to an

exbent that he was no longer able to travel, or actively render ser:zices as an

insurance agent. Accordingly, he was deened disabled and was gtranted nonttrly

disability benefits by Equitable.

7. Although petitioner Louis Stone was disabled and receiving disability

benefits, Equitable alIolved him to render a limited anor:nt of senrices fron his

hcrne. His activities dr:ring the years 1972 and 1973 primarily consisted of main-

his existing "gror& clientele" accounts.

8. Petitioner Iouis Stone established a snal1 office at his hore, where he

perforned his senrices by correspondence and by telephone. A11 clerical and secretarial

senrices r,vere perforned by his wife petitj.oner Nettie Stone witlrout pay. Orcasional1y,

when his wife was not availabre, petitioner would hire a tenporaal,, tlpist.

9. Alttrough Egr:itable did not e><ercise a significant degree of direction and

control over petitioner r-ouis Stoners daily astivities as conduebed frcmr his hcne,

they retained tlre right to do so. In addition, they npnitored his activities
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very closely to assure ttremselves that his limited duties r,rere being perforned and

to determine inprovenents, if arry, i-n his disabled condition. If petitioner Iclris

Stone was able to go out and acquire a sulcstantial anpr.:nt of nenr business, his

disabiliQz status would have been qr"restioned and perhaps he would have been declared

ineligible for ttre nnnttrly disability palznents rmde by Equitable.

10. Petitj-oner Louis Stone was kept well infonred by the agenqg office as to

any changes in procedures, ccnpany policy and premiwn costs. Any training classes

offered by Equitable were a&ninistelred to him by comespondence. Desk strnce and

secretarial senrices at tlre agency office were still available to him, but he was

too disabled to utilized tlrem.

11. During 1-972 and. L973, petitioner Louis Stone was forbidden to place

insurance wittr ottrer firrns, was required to follcr,r their nrles and procedr:res, was

p::ovided wittr a retirenent plan, an investrrent pIan, a nedical insurane plan and

group life iJrsr:ranqe. In addition, deductions rxrder tlre Federal Insurance Contributions

Act were deducted from his conrnissions by Eguitabte; Lrcx,rever, incqre ta:<es were

not withlreld.

CONCLUSIONS OF IAI/\I

A. That the Eguitable Assuranoe Societlz of ttre United States retairred tlre

right to irrqnse sufficient direction and control over petitioner's activities so as

to canrse him to beccnre its enplcyee, but clrose not to totally o<ercise it dr:ring

the years L972 and 1973. "rn this crcnnection, it is not necessaqz ttrat the enproyer

actually direct or control ttre nnnner in wtrickr t}e senries are perfonred, it is

sufficient if it has ttre right to do so." t2o lsycRR 203.10(b)1.

B. Ttrat aceordingly, 5:etj-tioner Louis Stone vJas an enployee dr:ring ttre years

J-972 etrtd 1973 and tlre inccne derived theref:sn was; not sr:lcject to ttre turincortrrcrated

business ta< jrl accrcrdance with ttre rcaning and intent of Section 703 (b) of ttre Ta<

LaW.
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C. Ihat ttre petition of Iouis Stone and l{ettie Stone is granted to ttre

exEent that the til< liability pursr:ant to Article 23 of the Tax L,an is canelled in

full. The Audit Division is hereblr directed to nDdify accordingly the Notice of

Deficienry issued Janr:ar1z L, 1973. Except as so granted, ttre petition is in all

otter respects denied.

DI{ID: Albarry, Nev,r York

FEB 1 3 1e80

C€[,$tISSICNER


