
STATE OF NEI,/ YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Gerald D.  & Dor is  Stern

AFFIDAVIT OF MAIIING

for Redet.ermination

of  a Determinat ion

Personal  Income Tax

under Ar t ic le  22 of

for  the Years 1970

o f  a  De f i c i ency  o r  a

or a Refund of

the Tax law

-  7972 .

Revis ion

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he i -s  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Gerald D.  & Dor is  Stern,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Gerald D.  & Dor is  Stern
3206 Woodbine Street
Chevy Chase, [, ID 20015

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner  here in

and that  the address set  for th on said wrapper is  the last  known address o

pet i t ioner .

Sworn to before me th is

28th day of  November,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALB,A ,NY,  NEW YORK 12227

November 28, 1980

Gera ld  D .  &  Dor i s  S te rn
3206 Woodbine Street
Chewy Chase,  MD 20015

D e a r  M r .  &  M r s .  S t e r n :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Conrniss ion can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COM}IISSION

Pet i t ioner  I  s  RepresentaLive

Taxing Bureaur s  Representat ive



STATE OF NBW YORK

STATE TAX COMMISSION

In the Uatter of the Petitions

o f

GERATD D. STERN and DORIS STERN

for Redetermination of Deficiencies or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1970,  1971 and 7972.

DECISION

Petit ioners, Gerald D. Stern and Doris Stern, 20 Horris Lane, Scarsdale,

New York 10583, filed petitions for redetermination of deficiencies or for

refund of personal income tax under Article 22 of the Tax traw for the years

1970,  1971 and 1972 ( f i le  Nos.  13675 and 14939) .

A small clains hearing was held before Wil l iam Valcarcel, Hearing 0ff icer'

at the off ices of the State Tax Commission, Two World Trade Center, New York,

New York, on January 17, 1980 at 1:15 P.M. Petit ioner Gerald D. Stern appeared

pro se and for his wife, petit ioner Doris Stern. The Audit Division appeared

by Ralph J .  Vecchio,  Esq.  (F.  lev i t t ,  Esq. ,  o f  counsel ) .

rssuEs

I .

I I .

adjusted

I I I .

original

Wtrether investment losses constitute losses fron New York sources.

Whether a carryover loss is includible in petit ioner's New York

gross i-ncome.

Whether petit ionerts burden of proof is l imited to discredit ing the

basis  for  a  d isa l lowance.

FINDINGS OF tr'ACT

1. Petit ioners, Gerald D. Stern and

York State income tax nonresident returns

on which business income and losses were

Doris Stern, t imely f i led joint New

for the years L97Q, 1971 and 1972'

reported from several partnerships.



-2-

2,  0n March 25,  1974,  a Not ice of  Def ic iency was issued by the Audi t

Div is ion in  the amount  of  $899.22,  p l - ls  in terest  for  the years 1970 and L97I ,

along with an explanatory Statement of Audit Changes, on which the fol lowing

adjustments were made:

7970

$ s81 .00
1 ,645 .  0o

(e2.  oo)

7977

$ 906 .  oo

$z;134m
The additional New York Itemized Deduction allowed was not challenged

by pet i t ioner and is noL at issue. The Statement of Audit  Changes indicated

that the disal lowances for the year 1971 were made due to pet i t ioner 's fai lure

to  rep ly  to  the i r  le t te r  o f  October  25 ,  1973.

3 .  0n  Apr i l  12 ,  1976,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

in  the  amount  o f  $21134.49 ,  p lus  in te res t ,  fo r  1912,  a long w i th  an  exp lanatory

Statenent of Audit  Changes on which the fol lowing losses were disal lowed:

Capital  loss carryover
R indge Assoc .  ( loss)
Addit ional New York I temized

Deduct ion al lowed
P - ! l  A s s o c .  ( I o s s )
C r o s s  C r e e k  A s s o c .  ( l o s s )
TOTAT ADJUST}IENTS

Rindge Assoc .
P - W  A s s o c .
C r o s s  C r e e k  A s s o c .
De laware  Renta l  Assoc .
Total Adjustments

$  875 .00
3 ,648 .00
7  ,  186 .  oo

$14 ,  124 .00

The Statement of Audit  Changes indicated that the losses were disal lowed

since they r{ere trnot connected with nor derived from New York sources. "

Pet i t ioner conceded the disal lowance of the loss of $2 ,4L5.00 derived from l-he

Delaware Rental  Associat ion.

4. Pet. i t ioner Gerald D. SLern is an attorney and partner of a New Yot:k

law f i rm (here ina f te r ,  the  par tnersh ip ) .  Pr io r  to  1970,  pe t i t ioners ,  Gera lc l  D .

and Doris Stern resided in New York State, but dur ing the years at issue

(1970,7971 and,7972)  they  res ided in  the  s ta te  o f  Mary land.
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5. As a resident of Maryland, pet i t ioner Gerald D. Stern worked in an

off ice of the partnership, located in l , /ashington, D.C. Both whi le in New York

and in Mary1and, pet iLioner part ic ipated in certain investment opportunit ies

made avai lable to him through the act iv i t ies of the partnership. These investment

opportunit ies are the losses at issue, which were described as fol lows:

Pet i t ioner  Gerald D.  Stern mainta ined that  the par tnership acquired

and d is t . r ibuted Lhese investment  opportuni t ies among the par tners.  Accordingly ,

he argued that  these I 'opporLuni t ies ' r  represented compensat ion der ived f rom New

York sources,  and any losses der ived therefrom would be deduct ib le.

6.  When investment  opportuni t ies were made avai lable to pet i t ioner ,  he

had the choice to accept  or  re ject  the of fer .  I f  the investment  opportuni ty

Idas accepted,  pet i t ioner  would invest  f rom personal  funds.

7.  Pet i t ioner  Gerald D.  Stern contended that  the losses d isal lowed for

the year  1.97L,  were inappropr iate ly  d isa l towed,  s ince the Audi t  Div is ion,  d id

in fact ,  receive a reply  on November 26,  7973 to thei r  le t ter  of  October 25,

1973 .  The  Aud i t .  D i v i s i on rs  l e t t e r  o f  Oc tobe r  25 ,  7973 ,  reques ted  ce r ta in

informat ion regarding the losses at  issue,  and requested a reply  wi th in 15

days.  Pet i t ioner  Dor is  Stern repl ied that  her  husband was in the hospi ta l ,

and requested I 'a  postponement in  prov id ing the addi t ional  in format ionr ' .

8 .  Pe t i t i one rs  repo r ted  a  cap i t a l  l oss  o f  $581 .00  fo r  t he  yea r  1970 ,

which consisted of  the fo l lowing:

Name

Rindge Assoc .
P - W  A s s o c .
C r o s s  C r e e k  A s s o c .

Locat ion

MassachusetLs
Minnesota
Cal i fornia

Activity

Apt.  Bui lding
Raised Animals
Apt.  Bui lding

$  1 .00
573  . 00

7 .00
55E1. oo

Loss on sale of common stock (a) 50%
Carryover loss
Sect ion 1231 loss ( from the partnership)
Tota l  cap i ta l  loss  a t  i ssue
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Petit ioner Gerald D. Stern testif ied that the carryover loss of

$573.00 vras carr ied over from the year 1969, when he was a resident of New

York State. Accordingly,  he reasoned that the carryover loss was deduct ible

on his 1970 nonresident tax return.

CONCTUSIONS OF tAW

A.  That  pe t i t ioners ' res ident ia l  s ta tus  a t  the  t ime o f  the  cap i ta l  loss

carryover deduction determines its deductibility under Article 22 of the Tax

law. Although pet i t ioners were New York State residents in the year the

capital  loss was sustained, they were nonresidents in the year they sought to

deduct the capital  loss carryover.  Therefore, the capital  loss carryover is

not includible in their New York adjusted gross income within the meaning and

in ten t  o f  sec t ion  632(b) (3 )  and 20  NYCRR 131.6  (Pet i t ion  o f  George W.  Melcher ,

J r . ,  e t .  aL . ,  New York  S ta te  Tax  Commiss ion  Dec is ion ,  November  27 ,  7970;

Pet i t ion of Joseph B. Loew, New York State Tax Commission Decision, March 29,

1 9 7 1 . )

B. That.  the investment losses from Rindge Associates, P-W Associates,

and Cross Creek Associates reported for the years 1970r 1971 and 1972 do not

const i tute losses derived from, or connect.ed with New York sources, and accord-

ingly '  are not includible in the New York adjusted gross income of pet i t ioners,

Gerald D. Stern and Doris Stern, in accordance with the meaning and intent of

sec t ion  632(b)  o f  the  Tax  Law and 20  NYCRR 131.5 .

C. That pet i t ioners'  inference that the burden of proof for the year

1971 was l imited to establ ishing that they repl ied to the Audit  Divis ion's

Ietter of  October 25, 7973, is erroneous and contrary to the meaning and

in ten t  o f  sec t ion  689(e)  o f  the  Tax  Law.  Rather ,  pe t i t ioners ,  Gera ld  D.  S tern

and Doris Stern, must establ ish, by a fair  preponderance of the evidence, al l
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facts necessary to show that they were ent i t led to the losses (at issue) under

Art ic le 22 of the Tax law.

D. That the pet i t ion of Gerald D. Stern and Doris Stern is granted to

the extent that sect ion 1231 loss of $7.00 from the partnership is includible

in their  1970 New York adjusted gross income.

E. That the Audit  Divis ion is hereby directed to accordingly nodify the

Notice of Def ic iency issued March 25, 1974; and that,  except as so granted,

the pet i t ion for 1970 and 1971 is in al l  other respects denied.

F. That the Not ice of Def ic iency issued Apri l  12, 1976, for the year

1972 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

Nov 2 I 1980

COMMISSIONER



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Gera ld  D .  &  Dor i s  S te rn

AT'FIDAVIT OF MAILING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

for the Years 1970

of a Def ic iency or a

or a Refund of

the Tax Law

-  7972.

Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of December, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Gerald D. & Doris Stern, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l ows :

Gerald D.  & Dor is  Stern
20 Morris Lane
Scarsdale,  NY 10583

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the St.ate

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to before me this

19 th  day  o f  December ,  1980.

\  '  -  1 l  \  l t
\ ! t-\ta' =-J "tj*r\ ) (] t\*r._\.-
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rA-36 (e/76) Sta te  o f  New York -  Department of Taxat ion and
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS
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PERMANENT RECORD
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0FFICE:  WtEhho ld ing  Tax

DATE:  August  18 ,  1980

approved
disapproved

Date
approved

d  i sapProved

approved

3. \
.q\

ilffi
TO:

FRO{v{:

SUBJECT:

I ' l r .  Pau I  Cobu rn

J e r r y  C a h i l 1

H igh  Pena l t y  Case
S t e r n b e r g e r  M o t o r
4 5 5 0  C o u r t  S q u a r e
L o n g  I s l a n d  C i t y ,

rD /l 1L-L37L420

s L r a E i o n

C o r p .

NY 1  1101

I n  acco rdance  w iEh  the  p rov i s i ons  o f  memorandum number  E -94 .1 ,  t he  app rova l

o f  t h e  S t a t e  T a x  C o m m i s s i o n  i s  r e q u i r e d .

Pena l c i es  t o t . a l i ng  $66  , I 2O .24  on  numerous  assessmen ts  cove r i ng  the  sem imon th l y

p e r i o d s  A u g u s r  1 9 7 3  t h r u  7 l L 5 / 7 6  a r e  b e i n g  p r o t e s t e d  d u e  t o  r e a s o n a b l e  c a u s e .

As  pe r  enc losed  l e tEe r  f r om t . axpaye r ,  t he i r  f o rmer  t r easu re r  (who  was  resPons -

i b l e  f o r  f i l i n g  o f  a l l  t a x e s )  d e l i b e r a t e l y  d e c e i v e d  h l s  e m p l o y e r s .  I n  a d d i t l o n

to  noE  f i l i ng  t t r e i r  t ax  re tu rns ,  he  embezz led  subs tan t i a l  mon ies  t h rough

man ipu la t i on  o f  Ehe i r  neh r  con lpu te r  sys tem.

Taxpaye r  acknow ledges  d i scove ry  o f  t he  s i t ua t i on  i n  yay  o f  1976 ,  a t  wh i ch

t ime  Lhey  a l so  d j - scove red  "hund rede i l o f  l ec te rs  f r om va r i ous  tax  dePar tmenEs

ln  va r l - ous  f i l es  used  by  t he i r  f o rmer  emp loyea ,

A l l  t axes  and  i n te resE  fo r  t hese  pe r i ods  have  been  pa id  v l a  consLs ten t  pay -

men ts  beg inn ing  i n  June  1976  and  end ing  i n  June  o f .  L979 .

Taxpaye r r s  reco rd  s i nce  th l s  pe r l od  o f  t ime  hae  been  exce l l en t  -  no  add i t i ona l

a s s e s s m e n t s  h a v e  b e e n  i s s u e d .

One  add l f l ona l  i r em o f  impor tance ,  t h i s  case  was  m isp laced  and  l a i d  do rmanr

fo r  ove r  one  yea r .  Upon  d i scove ry  and  fu r the r  examlnaE lon ,  l t  was  de te rm ined

E h a E  t h e  t a x p a y e r  o w e d  a n  a d d i t i o n a l  $ 7 , 9 5 1 . 0 3  l n  t a x  a n d  l n E e r e s t .

I Ie  was lnformed many months ago EhaC the rmEter  had gone Eo Ehe SEate Tax

Commiss ion .  Hav lng  hea rd  noch ing ,  he  had  assumed  the  maEte r  \ ^ tas  se tE led .

T a x p a y e r  q u i c k l y  r e m l t c e d  c h e  a d d i t l o n a l  $ 7 , 9 5 1 . 0 3  u p o n  r e c e l p t  o f  o u r  l a t e s t

co r respondence .  He  d id ,  howeve r ,  exp ress  a  des l re  f o r  an  exped ienE  dec i s l on

rega rd ing  h i s  reques t  f o r  pena19 ' /  cance l l a t l on .
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NernrYork State Departrnent of MEMOFIANtrIUM

Re Eurns

Commlss ioner

d isa fProved

r o c e  s s i Bureau

D a t e


