STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of

Edwin H. Stern, III

and Eve Stern AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Personal Income Tax
under Article 22 of the Tax Law
for the Year 1970.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
19th day of September, 1980, he served the within notice of Decision by
certified mail upon Edwin H. Stern, III, and Eve Stern, the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Edwin H. Stern, III
and Eve Stern
c¢/o Lasker, Stone & Stern
20 Broad St.
New York, NY 10005
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this

19th d@ygii September, 1980.
7
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of

Edwin H. Stern, III

and Eve Stern AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Personal Income Tax
under Article 22 of the Tax Law
for the Year 1970.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
19th day of September, 1980, he served the within notice of Decision by
certified mail upon Jack Wong the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. Jack Wong

Oppenheim, Appel, Dixon & Co.
One New York Plaza

New York, NY 10004

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this

1%@ié:aii?;};§;§emberx,1980.
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

September 19, 1980

Edwin H. Stern, III

and Eve Stern

c/o Lasker, Stone & Stern
20 Broad St.

New York, NY 10005

Dear Mr. & Mrs. Stern:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Jack Wong
Oppenheim, Appel, Dixon & Co.
One New York Plaza
New York, NY 10004
Taxing Bureau's Representative




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

" of : ot

EDWIN H. STERN III and EVE STERN

far Redetemimtim’ of a Deficiency or :
far Refund of Personal Income Tax under
: Articlezzofthe'raxlawfcrﬂxeltear
_1970.

Petluoners, Eﬂward H. Ste:m III and Eve stern. c/o Lasker, Stone and. .

Stern, 20 Broad Street, New York, Nw York 10005, filed a petition: for redetar- S

mixntimofadeficiernycxforrefmdofpusmalhmmtaxwﬂumich 22
of the Tax Law for the year 1970 (File No. 13889)

Asmallclahnshearirgmsheldhefomﬂim.mValcarcol, Henrinqoffiox, e

at the offices of the State Tax Ocnmissim, Two World 'J:rade cmtat, N&v York,
| New You:'k, on Jamaary 16, 1980 at 2:45 P.M. Petitioners, Fiwin H, Stern III .

"andEveStem,appearedbyOppameim Appel, Di:m&Oo. (Jackng cms).,
'mem:ditnivismnappearedbym.phJ.Veoclﬂo Esq. (Willimfbx, mq.,of

ISSUE

o ——

reported.
. FINDINGS (F FACI‘

. 1. Petitioners, BEdwin H. Stern III and Eve Stern, filaa a jointm
"YorRStateInm'meesmmtRewmfcrt‘neyearlwo,alagwithaschn&ﬂ.e
formimnunirmnataxmdioatmgmmnmw:ableﬁm |

 ‘Whether long term capital gains and losses from partnerships vere properly
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2. On January 10, 1974, the Audit Division informed petitioners that
their 1970 New York State personal income tax return was being audited and,
therefore, requested "a copy of Federal schedule D showing how the capital
gains of $40,136.00 were determined". |

3. On March 25, 1974, the Audit Division issued a Notice of Deficiency
far $3,206.00, plus interest of $566.31, for a total of $3,772.31, along with
an explanatory Statement of Audit Changes on which a minimum income tax was
céup;ted on the following tax preference item: ,

Capital gains per return $ 40,136.00

long term capital gains per partnership returns 71,164.69
Tax preference item ‘ F111.300.69 ;300.69

In addition, a modification pursuant to section 615(c) (4) of the Tax
Law was camputed and subtracted from New York State itemized deductions.

4. On May 21, 1974, the Audit Division abated $2,493.09 of tax and
$440,38 of interest of the aforementioned deficiency by recomputing the tax |
preference item as follows: ‘ - |

Long term capital gain per partnership return - $142,329.39

. Long term capital gain per 1040 schedule D sulmitted 138,001.00
Additional long term capital gain $ 4,328.39
Capital gain per return 80,272.00
Adjusted capital gain $ 84,600.39
Tax preference item - Capital gain ‘ $ 42,300.20
Total tax preference item per original retwrn 5,468.00

(Modified Federal excess investment interest) :
-Adjusted tax preference item $ 47;768.20

| The sole issue raised by petitioners, Edwin H. Stern IXI and Eve
Stern, was the additional long term capital gain of $4,328.39 (supra).
5. The additional capital gain of $4,328.39 at issue was obtained by |
the Audit Division by comparing the capital gain on the partnership return of

Lasker, Stone, and Stern to the partnership capital gain reported on the




et tha extam: that the itenm of tax preferaxce are oanputad as followm g

. Federal schedule D. However, petitioner Biwin H. Sternmarguedtmttm s
camparison was inaccurate since the total partnership cnpital gain reported on .
ﬂnmusdmuenalmmmammcapimlossof $4,328.28 ;
frcmthepartnefslupof’l‘sesmiAssociates Ins;ppartofhisarqunent, he( -
subtm,tted a schedule of parmership distribution from the parumship retarn
ofTaewdAssociatesaxﬂamarﬂunfmﬂ\ecertiﬁedmblicmtmg S
£irm who prepared the aforementioned schedule The schedule and the menmam
indicated that a long term capital loss of $4,326. 28wasdistr1hrtedhopeti—
’tionm: HEiwin H.. Stern IIT dmring the year 1970. Accordingly, the net. lmg* N j;
“term capital gain ocf $138,001 00 reported from partnerships ocnsisted of a
‘ long term capital gain of $142,329.00 dist::ibuted from the partnerﬂ;ip of
Lasker, Stone and Starn, and a long tern capital loss of $4,328.29 distributed -
from the partmrship of Tsevni Associates.
| | CONCIUISIONS OF AW ‘ .
A. ﬂmtpetltiomrs,EBwinH.SternIIIandEveSternmtai:mm p
burden of proof required by section 689(e) Of the Tax Law in sstablishing t!at.
the capltal galn of $80,272. 00 (before tha 50 percent exclusion) as arigimlly RN
B. 'matthepetitimofﬂdwinﬂ. Stemmamnvesmugmmm |

Modified Federal excess i:westtmt interest $ 5,468. 00 iy
Capital gains v <. 40,136,00-
Total items of tax pu:eferetm _4_‘ - . $45,604.00 ~

C. ThatthaA\ﬂitDivisionisherebydirectedtonodifyamdinglym
W,tbt:.ee of Deficiemy issueduarch 25, . 1974, within the pm:viewof the ahatenunt
/ ofuay 4, 1974, - S S I T T e




_.'4_.

D. That, except as so granted, the petition is in all other respects

denied.
DATED: Albany, New York . - STATE TAX COMMISSION
SEP 191980 wioed, ]

PRESTDENT




