
STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the petition

o f

Arnold & Anne Spurr

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Year  1970.

AFFIDAVIT OF }IAII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Decision by cert i f ied

mai l  r 'pon Arnold & Anne Spurr,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid rrrrapper addressed as

fo l lows:

Arnold & Anne Spurr
61 Wildwood Road
Chappaqua, Ny 10514

and by deposit ing same enclosed in a postpaid
(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me th is

22nd day of February, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX CO}TI{ISSION

In  the Mat ter  of  the Pet i t ion

o f

Arnold & Anne Spurr

AFFIDAVIT OF MAILING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

fo r  the  Year  1970.

of a Def ic iency or a Revision

or a Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departnent of Taxation and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Decision by cert i f ied

mail upon John M. Bennett the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

Idrapper addressed as fol lows:

Mr. John M. Bennett
Emmet, Marvin & Martin
48 Wa1l  S t .
New York, Ny

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial-  depository) under the exclusive care and custody of the

united staLes Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of

Sworn to before me this

22nd day of February, 1980.



STATE OF NEW YORK
STATE TAX COMMISSTON

ALBANY,  NEW YORK 12227

February 22, 1980

Arnold & Anne Spurr
61 hrildwood Road
Chappaqua, NY 10514

Dear  Mr .  &  Mrs .  Spur r :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herer.rith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI'IISSION

cc: Pet i t ioner 's Representat ive
John M. Bennett
Emmet, Marvin & Martin
48 tJal l  St.
New York, NY
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TA)( CCWtr{ISSIOT\I

In tLre Matter of the Petition

of

ARI{OLD SPURR ard ANNE SPURR

for Redeterrnination of a Deficiency or
for Refund of Personal Incqne Tax r:nder
Article 22 of the Tax Law for tlre Year
L970.

DECISICDi

Petitioners, Arncld Spurr and Anne Spurr, 61 Wildvnod Road, Gral4nqua,

New York 10514, filed a petition for redetermination of a deficienqg or for

refund of personal inconre ta:c under Article 22 of tLre Tar Larry for ttre year

L970 (Fi le i$o. 00402).

A fornal hearing was held before lrlichael Alocander, Hearing Offj-cen, at

the offices of ttre State Tax Conmission, T\lrlo World Ttade Center, Nenr York,

New York, on July 29, 1-976 at 10:45 A.M. Petitionens appeared hlr EInne'b,

Marvin & Martin (John E. Ijennett, Esg., of ounsel) . Ttre Inccne Ta< Elureau

appeared b1r Peter Crotty, Esq. (Arthur bsen, Esq., of oounsel) .

Whether the loss incurred by peLitionen Arnold Spurr on the rederption

of 400 shares of stock by his corgnrate orployer onstituted a loss frqn sale

of a capital asset or whether it was deductible as an ordinaqz loss.

F]TIDINGS OF FACT

1. Petitioners, Arncld Spr:rr and Anne Spurr, filed a Nev,r York State

Cornbined Inccrne Ta< Return for 1970 ard reported ttrereon an ordinary loss of

$391500.00. Acoordingly, petitioners' Nevv York adjusted gross incqne was

reduced by tlris anpunt.
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2. On April 26t L973, tlre Incqne Ta< Bureau issued a Statsnent of Audit

Granges for ttre year 1970 to petitioners, stating additional persornl inccrne

ta>< due of $5,404.00. Ttris was based on tkre treatment of tLre $39,600.00 loss

as a capital loss (whereby only $I,000.00 of ttre loss was deductible in 1970),

rather tlran as an ordinarry loss as reporbed by petitioners. Accordingly, on

I{ay 20, 1974, a Notice of Deficienqg was issued to petitioners, Arncld and

Anne Spurr, stating a deficienqg of $5r 404.00, plus interest to tkrat date of

$I,004,17 , for a total of $6,408.17.

3. Petitioner Arnotd Spurr was enployed by the brokerage crcrlnration of

Glore Forgan, William R. Statts, Inc. during the years 1968, 1969 ard for part

of 1970. His position with tlre firm was that of Nen York institutional sales

nEulager.

4. Petitioner Arnold Spurr earned approxirnately $65,000.00, $100,000.00

ard 9105'000.00 for tlre years 1968, 1969 ard I970t respectively. He was witlr

Glore Forgart, William R. Statts, Inc. for only five nrcnttrs i-n 1970, dr:ring

which ti.rre his wages totalled $42t698.52.

5. Petitioner Arrnld Sprirr was entitled to a $40,000.00 bonus frcm the

firm, based on his perfornnnce in 1968.

6. During ttre early part of 1969, petitioner Annold Spr.rrr concluded

(from conversations wittr superiors in ttre oortrnration) that arry advancement,

or even his rsnaining with tlre cortrnration, was dependent on tris purchase of

400 shares of tlre cor5nration's stock at 9100.00 per str,are.

7. Petitioner Arrold Spr:rr pr.rchased 400 sbares of tlre corporation's

stock in tkre spring of L969, and the bonus due hirn was retained by the crcrporation

in palzment of the shares pr:rchased.
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8. Petitioner Arnold Spurr had never rnde an j-rnzestment of $401000.00

i-n any security and had no opinion (at ttre time of his oonmittal) as to wlretlrer

the stnres of stock in his erptoyer/corSnration were a good jnvestrnent.

9. Subsequently, fi:rttrer approactres were nrade to petitioner Arnold

Spu:m to secure capitalization of corporate operations, vfrrereby he r,vould be

individually restrnnsible, as a sharelrolder, on a personal loan made to ttre

corSnration. TV,o such loans were rnade for $75,000.00 each.

I0. Later in 1969 and 1970, petitioner Arnold Spr,rn becane ar^rare of ttre

financial difficulties that his enployer was oq)eriencing. Rwncrs of a possible

Inerger' tlre uncertain treatment his tvlc loans would receive in suctr an event

ard finally, ttre rrncertainQr of his position in ttre event of zuch a rrprger,

pronpted him to consider seeking enplolznent elsenrhere

11. In May, 1970, petitioner Arnold Spurr resignred frqn Glore Forgan,

Wil-liam Statts, Inc. At that tjrne, the ovsnership of shares jn a brokerage

corSnration was restricted and slrares @u1d not be ovrned by persons who were

not msnbers of the brokerage crcrtrnration. Arncld Spurrrs d.eparture frqn ttre

corporation necessitated tlre redsrption of his stock. The redenption price

was at the rate of 91.00 per share.

ccD{g,usroNs oF tAhr

A. That section 612(a) of ttre Tax Iaw provides that the Nert,tr york adjusted

gross incur€ of a resident individr:al rneans his Fedsa1 adjusted g:oss inqne

as defined in the laws of ttre Unites States for ttre tarable years (subject to

certajn nrodifications, which nndifications are rnt applicable here).

B. Ttrat section 165 of tlre Internal Revenue Code provides, in part,

that a loss sustained during ttre ta<able year not oonpensated for by insurance

or ottrerwise is allq,sed as a deduction, erccept tlrat an individual is Umited
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to losses incr.rrred in a trade or business ard ttrat losses frcrn sales or e:cchanges

of capital assets are alIor,,red only to the ertent alloved in sections 1211 and

I2L2 of tlre Interrral Revenue @de.

C. That losses on ttre sale or e<ctrange of a capital asset rrculd be

limited in ttris instance (pursrrant to section I21l of tlre Internal Revenue

Code) to ttre o<tent of $1,000.00.

D. Ttrat ttre rederption of petitionen's stocl< technically constituted. a

sale or exclrange of a capital asset. and as suctr vould be a capital loss.

E. Ttrat Conclusion of Iaw "D" above notwithstanding, nrmerous cases

recognJ-ze ttrat stock which is technically witlrin the definition of a capital

asset had been acquired by a taxpayer for a puq)ose so directly onnected witLr

a trade or business tLr,at ttre galn or loss from its sale may be an ordina4z

gain or loss deductible under section 165(a) or an ordi:raqr and necessary

business e4)ense deducti-ble r:nder section 162(a) (e.g., @rn Products Refining @.

v. Contnissioner 350 US 46, Booth Nevyspapers, Inc. v. IJnited States 303 F2d

916, CharLes I Steadrnan 50 rc 369, afftd 424 F2dl).

F. fhat petitioner Arrpld Sburr purchased tLre stock to prctect his

income, based on his conclusion drawn frqn references ttrat his fai}:re to do

so might crcst hjm his job; ttrerefore, suclr pr:rchase was clearly rnt nrrtivated

by investment pu4)oses.

G. fhat in accordance with @nclusion of Ianry "F", above, petitioner

Arnold Spurrrs purchase of ttre 400 shares of stock at $100.00 per share and

its subsequent redenption for $1.00 per share resulted in an ordirnry loss to

petitioners herein (efuner Carsello 35 T'C[,t 832).
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H. Ttlat tlre petition of Arnold SE:rr and Aruee Sprrrr is granted and the

Ibtice of Deficiency issued ltby 20, 1974 is cancelled.

DAIED: Albany, Nenar York

FEB 2 2 19BO

CCN,IMISSIONER

7z7Ua



STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

The Estate of Joseph Staffa

c /o  Frances  laV is ta AT'FIDAVIT OF MAILING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax Law

for the Years 7970 - Ig73

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
11th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon The Es ta te  o f  Joseph Sta f fa ,  c lo  Frances  LaVis ta ,  the  pe t i t ioner  in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

The Estate of Joseph Staffa
c/o Frances LaVista
36 A Green St .
Westwood, NJ 07675

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner herein

is the last known address of the
,/

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

l l t h  d a y  o f  A p r i l ,  1 9 8 0 .

1----;



STATE OF NEI./ YORK
STATE TAX COMMISSION

for Redeterminat ion

of a DeLerminat ion

Personal Income Tax

under Art ic le 22 of

for the Years 1970

of a Def ic iency or a Revision

or a Refund of

the Tax law

-  7 9 7 3 .

In the Matter of the Pet i t ion

o f

The Estate of Joseph Staffa

c/o Frances laVista MFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l1th day of Apri l ,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Edward C. Clarke the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

h t rapper  addressed as  fo l lows:

Mr .  Edward  C.  C larke
37-I4 90th Street
Jackson Heights, Ny 1L372

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative of yde\petitioner.
/ ' /

/ /
Sworn to before me this I /,

\ i .1 l t h  d a y  o f  A p r i l ,  1 9 8 0 .

1*-/



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 1 ,  1 9 8 0

The Estate of Joseph Staffa
c/o Frances LaVista
36 A Green St .
WesLwood, NJ 07675

Dear  Ms.  LaVis ta :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tut .ed under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12?27
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Edward C. Clarke
37-1.4 90th Street
Jackson Heights, NY 11372
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In Lhe Matter of the pet i t ion

o f

TI{E ESTATE OF JOSEPH STAFFA
FRANCES IA VISTA, ADMINISTMTRIX

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the years
L97O,  197L,  1972 and L973.

DECISION

Peti t ioner,  The Estat.e of Joseph Staffa,  c/o Frances la Vista, Administratr ix,

36A Green Street,  I , r lestwood, New Jersey 07675, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of personal income tax under Art ic le 22 of iubie

Tax Law for the years 1970, 197\,  1972 and 1973 (Fi le No. r4og3).

A smal l  c laims hearing was held before CarI  P. Wright,  Hearing Off icer,

at the off ices of the State Tax Commi-ssion, Bui lding / f9,  State Campus, Albany,

New York ,  on  August  9 ,  1979 a t  1 :15  P.M.  pe t i t ioner  appeared by  Edward  c .

clarke, Esq. The rncome Tax Bureau appeared by peter crotty,  Bsq. (paul A.

l e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISST]ES

I.  Whether the statute of l imitat ions has passed since no assessment has

been made from the t ime the State Tax Commission was not i f ied of the safety

deposit  box opening to the present date.

I I .  Whether the deceased, Joseph Staffa,  was required to f i le New York

State personal income tax returns for 1970 through 1973.

I I I .  Whether currency in the amount of $161725.00 and two savings account

passbooks  showing depos i ts  add ing  up  to  $12r137.50  on  January  6 ,  1970 d iscovered

in a safety deposit  box maint.ained by the deceased, together with the results

of a f ie ld audit  showing that the deceased had insuff ic ient funds for l iv ing
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expenses i_n years at issue are taxable.

FINDINGS OF FACT

1 .  The  deceased ,  Joseph  S ta f f a ,  r es i -ded  a t  423  Eas t  114 th  S t ree t ,  New

York Ci ty  at  the t ime of  h is  death on May 1,  1973.

2-  The Income Tax Bureau had no records of  deceased,  Joseph Staf fa,

f i r ing New York st .ate income tax returns for  1970 through 1973.

3 .  The  deceased ,  Joseph  S ta f f a ,  ma in ta ined  a  sa fe t y  depos i t  box  a t

Manufacturers Hanover Trust  Company.  Fol lowing the death of  Joseph Staf fa,

the safety deposi t  box was opened on October 10,  L973.  The box conta ined

$16 ,125 .00  i n  cu r rency ,  two  sav ings  accoun t  passbooks  w i th  ba lances  o f  $11 ,000 .00

each,  together  wi th miscel laneous costume jewelry  having an approximate value

of  f ive hundred dol lars and other  miscel laneous personal  papers of  no monetary

va lue .

4 -  The  sav ings  bank  books  showed  on  Janua ry  6 ,  197O a  depos i t  o f  $11 r137 .50

to Har1em Savings Bank and a $11000.00 deposiL to Union Dime Savings Bank.

T h e  p a s s b o o k s  r e p o r t e d  i n t e r e s t  i n c o m e  o f  $ 1 , 1 2 5 . 3 2 ,  $ 1 r 1 3 2 . 0 8 ,  $ 1 , 1 4 7 . 5 9  a n d

$573 -00 '  r espec t i ve l y  f o r  1970  th rough  1973 .  A t  l eas t  once  a  yea r  a l l  i n te res t

was wi thdrawn f rom the accounts.

5.  The Income Tax Bureau concluded that  the deceased had addi t ional  cash

requ i remen ts  o f  $5 r000 .00  each  yea r  o the r  t han  7973 ,  t he  yea r  o f  Joseph  S ta f f a ' s

dea th  (May  1 ,  1973 )  when  the  requ i remen ts  we re  $21500 .00  fo r  cos t  o f  l i v i ng

expenses.  There was no indicat ion of  how these amounts were determined bv the

Bureau .

6-  On JanuarY 26,  1976,  the Income Tax Bureau issued a Statement  of

Audi t  Changes against  pet i t ioner  Joseph Staf fa (deceased),  c /o Frances La

Vista '  Adminis t rat r ix ,  on the grounds that  as a resul t  o f  an audi t ,  the fo l lowing

adjustments have been made:
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7970

$  1 2  ,  1 3 7  . 5 0

L972

$ 447 .s9
5  , 0 0 0 . 0 0

$ 6 ,  1 4 7  . 5 9
1 ,000 .  00

7973

s t i r .  oo
2 , 5 0 0 . 0 0

1 6 ,  1 2 5  . 0 0
$  1 9  ,  1 9 8  . 0 0

2 r 0 0 0 . 0 0
1  , 3 0 0 . 0 0

$  1 5 , 8 9 8 . 0 0

on

t97 r

Unexpla ined deposi t .s  deemed addi t ional  income
Unreported in terest  income
Addi t ional  funds needed for  l iv ing expenses
Cash found in vault deemed unreporLed income
New York adjusted gross income
less standard deduct ion
Less exempt ion
Net  adjustment

r , L25 .32  $1 ,132 .08
5  ,000  .  00  5  ,000  .  00

$16 ,012 .82  $4 ,034 .38 $3  , 847  . 59

Accordingly,  the Income Tax Bureau issued a Not ice of Def ic iency

January 26, 7976 in the amount of $2 rr47.94 in personar income tax, prus

$ 4 5 1 . 3 9  i n  i n t e r e s t ,  f o r  a  t o t a l  d u e  o f  $ 2 , 5 g 9 . 3 3 .

7.  Joseph Staf fa was 72 years of  age at  the t ime of  h is  death and had

been a ret i red salesman for  approximately  seven years.  The decedent  had a

socia l  secur i ty  number but  there is  no in format ion as to whether  he was receiv ing

benef i ts  f rom socia l  secur i ty  or  the type of  l i fe  s ty le he l ived dur ing the

yea rs  a t  i s sue .

8.  The Report  of  Box Opener s tates there r^rere no access records nor  does

the f i le  ind icate how long the decedent  had been rent ing the safety deposi t

box-  The repor t  fa i led to d isc lose the age or  condi t ion of  the currency found

in the safety deposi t  box.

9.  Pet i t ionerrs representat ive argued that  the mere f ind ing of  cash or

deposi ts  made to savings accounts where there are no other  facts or  reasonable

inferences are not  proper grounds,  whereby the Income Tax Bureau can impose

addi t ional  taxes -

10-  Pet i t ionerrs representat ive a lso argued that  the Income Tax Bureauts

assumpt ion that  Joseph Staf fa had taxable income is  unreasonable.  He fur ther

argued that  the Income Tax Bureau was at  an advantage because the decedent ,

Joseph Staf fa '  Idas unable to g ive an explanat ion for  the ex is tence of  cer ta in

mon ies .

$n76rs, $6 J32 . 08
1  , 0 0 0 . 0 0 7 9 7  . 7 0
1  , 2 5 0 .  0 0  1  , 3 0 0 . 0 0  1  , 3 0 0 . 0 0
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CONCIUSIONS Of tAI{r

A. That pet i t ioner has not sustained the burden of proof imposed by

sect ion 689(e) of the Tax law, which requires him to establ ish that Joseph

Staffa,  deceased' did,  in fact,  f i le New York State resident income tax returns.

Therefore, a tax rnay be assessed at any t ime in accordance with sect ion 683 of

the Tax law.

B. That the mere existence of cash or property in a safety deposit  box

does not of i tsel f  imply that a taxpayer received taxable income which was not

reported on his returns. I,lhile a taxpayer at times may have a duty to explain

such depos i ts ,  in  th is  case no  exp lanat ion  is  poss ib le .  I t  i s ,  fu r thermore ,

ent irely l ikely,  s ince pet i t ioner was ret i red, that the sums here involved

were savings out of reported income in earl ier years.

C. That the Income Tax Bureau fai led to use any of the standard audit

techniques and procedures which should be ut i l ized in determining tax l iabi l i ty

under such circumstances.

D. That .  the pet i t ion

No t i ce  o f  De f i c i ency  i ssued

DATED: A1bany, New York

APR 1 I pso

of  the Estate of  Joseph Staf fa is  granted and the

January 26,  7976 is  cancel led.

-C
COMMISSIONER

COMMISSIONER


