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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Otto Spamer

o f  the  Pet i t ion

o f

MFIDAVIT OF MAII]NG

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  1971 & 1972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Otto Spamer, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Otto Spamer
75 Payson Ave.
New York, Ny 10034

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that.  the address set forth on said wrapper

pet iL ioner .

Sworn to before me this

20 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Otto Spamer

of the Pet i t ion

o f

AI'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

f o r  L h e  Y e a r s  1 9 7 1  &  1 9 7 2 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Samuel Uretsky the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Samue1 Uretsky
45 N.  V i l lage  Ave.
Rockvi l l -e Centre,  Ny 11570

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says Lhat the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said r ,rTrapper is the last

known address of the representat ive of the pet i t i

Sworn to before me this

20 th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 20,  1980

Otto Spamer
75 Payson Ave.
New York, NY 10034

Dear  Mr Spamer:

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Lawr atry proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rul-es, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Samuel Uretsky
45 N.  V i l lage  Ave.
Rockv i l le  Cent re ,  NY 11570
Taxing Bureau' s Representative



STATE OF NEhI YORK

STATE TAX COUMISSION

fn t .he Matter of the Pet i t ion

o f

OTTO SPAMER

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the years
1971 and 1972.

I{hether pet i t ioner,  OtLo

against the def ic iency as the

a n d  1 9 7 1 .

Spamer ,  i s  en t i t led  to

result  of  overpayments

DECISION

offsett ing credit

tax for the years 1970

Peti t ioner,  Otto Spamer, 75 Payson Avenue, New york, New york 10034,

f i led a pet i t ion for redeterminaLion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1971 and 1972 (Fi le

No. 72407).

A  smal l  c la ims hear ing  was he ld  be fore  AI Ien  Cap lowa i th ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Two hlor ld Trade Center,  New York,

New York ,  on  September  18 ,1979 a t  9 :15  A.M.  Pet i t ioner  appeared by  Samuel

Uretsky, CPA. The Income Tax Bureau appeared by Ralph Vecchio, Esq. (Wil l iam

F o x ,  E s q .  ,  o f  c o u n s e l ) .

ISSUE

an

o f

FINDINGS OF FACT

1. Pet i t ioner,  Otto Spamer, f i led New York State combined income tax

returns with his wife for the years 1971 and 1972. Addit ional ly,  he f i led New

York state unincorporated business tax returns for said years.

2. 0n October 7, 1974, the Income Tax Bureau issued a Statement of Audit

Changes wherein the Bureau disal lowed a business loss for the vear 1972 in the
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amount  o f  $8 ,814.00 .  Fur thermore ,  an  ad jus tment  was made fo r  an  add i t ion ,

reported on pet i t ioner 's unincorporated business tax return for Lhe year 1971

in the amount of $3 , I4L.60, r*hich was noL reporLed on his personal income tax

return for said year.  Accordingly,  a Not ice of Def ic iency was issued on

M a r c h  3 1 ,  1 9 7 5  a s s e r t i n g  a d d i t i o n a r  t a x  o f  g 1 , g 2 7 . 4 2 ,  p e n a l t y  o f  $ 2 2 4 . 3 7  a n d

i n t e r e s t  o f  $ 2 8 1 . 9 8 ,  f o r  a  t o t a l  d u e  o f  g 2 , 3 3 3 . 7 7 .

3- Pet i t ioner does not contest the adjustments as set forth above, but

contends that he is ent i t led to apply an overpayment of his 1970 tax in the

amount  o f  $2 ,331.00  aga ins t  the  de f ic iency  a t  i ssue.

4. 0n November 19r 7976, pet i t ioner signed a Withdrawal of Pet i t ion and

Discont inuance of Case as the result  of  a pre-hearing conference. Said with-

drawal  ind ica t .ed  an  add i t iona l  tax  l iab i l i t y  o f  $1 ,991.00  wh ich  was conputed

on the  bas is  o f  the  in i t ia l  ad jus tments ,  p lus  an  ad jus tment  o f  $905.00  de termined

as the result  of  a subsequent Federal  audit  for the year 1977. This withdrawal,

al though signed by pet i t . ioner,  was cont ingent on the appl icat ion of the 1970

overpalrment to the l iabi l i ty computed. This condit ional withdrawal was ul t imately

rejected by the Audit  Divis ion on the basis that credit  for the 1970 overpalnnent

can only be given to the extent of $139.74, since the overpaJrment ini t ia l ly

computed must be reduced by interest,  and penalt ies imposed under sect ions

6 8 5 ( a ) ( 1 ) ,  6 8 5 ( a ) ( 2 )  a n d  6 8 5 ( c )  o f  t h e  T a x  L a w .  T h e  f i r s r  t w o  p e n a l t i e s  w e r e

imposed since pet. i t ioner did not f i le his 1970 return unt i l  0ctober 6, 1972,

5 .  P e t i t i o n e r r s  1 9 7 1  r e t u r n ,  w h i c h  w a s  f i l e d  o n  0 c t o b e r  1 7 , 7 9 7 2 ,  i n d i c a t e d

a ba lance due in  the  amount  o f  $111764.77 .  0n  f i l i ng  o f  sa id  re tu rn ,  pe t i t ioner

submi t ted  payment  o f  $14 1470.s7 ,  resur t ing  in  an  overpaJrment  o f  $2 ,705.g6 .

The Income Tax Bureau computed the net overpa)rment to be $2r34g.13, after the

appl icat ion of penalty and interest due to late f i l ing. During the hearing,

Lhe fncome Tax Bureau did not produce any documentat ion which would indicate

lhat this overpayment was previousry refunded to pet i t ioner.



o f

by

-3 -

CONCI,USIONS OF TAW

A. That the adjustments made per Statement of Audit  Changes dated 0ctober 7,

I974 are uncontested, and as such, are sustained.

B. That the Federal  audit  adjustment incorporated into the rejected

Idi thdrawal of Pet i t ion and Discont inuance of Case dated November 19, L976 is

sus ta ined.

C- That credit  is al lowed against the def ic iency at issue in the amount

$139.74 ,  wh ich  represents  pe t i t ioner 's  1970 overpayment ,  p roper ly  reduced

interest and penalt ies imposed.

D. That the Audit Division is directed to ascertain whether the overpalnnent

o f  $21349.13  fo r  1971 was issued and rece ived by  pe t i t ioner .  That  a  c red i t

would be al lowed against the def ic iency i f  the Audit  Divis ion determines that

Lhe overpa)nnent was not received by petitioner.

E. That the pet i t ion of Otto Spamer is granted to the extent provided in

conclusions of Law "crt  and t 'D" (supra);  and that,  except as provided, is in

a l l  o ther  respec ts  den ied .

F. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated March 31, 1975 to be consistent with the I 'Conclusions of law"

determined herein.

DATED: Albany, New York STATE TAX COUMISSION

JUll 2 0 le80

#,K,*3COMMISSIONER


