
STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Harry & Rae Sotsky

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  1970 & 1977.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat. ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Harry & Rae Sotsky, the pet i t ioner in the wiLhin proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Harry & Rae Sotsky
108-48 70rh  Rd.
Fores t  H i l l s ,  Ny  11375

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said h'rapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Harry & Rae Sotsky

the Pet i t iono f

o f

AFFIDAVIT OF MAITING

for Redeterrninat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  1970 & 1971.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd  day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Bruce Leff ler the representat ive of the pet i t ioner in the within

proceeding, by enclosing a t . rue copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr.  Bruce Lef f ler
Goidel ,  Goidel  & Hel fenste in
]-27 John St.
New York,  NY 10038

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States PosLaI Service within the St.ate of New york.

That deponent further says that the said addressee is the representative of
the pet i t ioner herein and that the address set forth on said wrapper is the last

Sworn to before me this

23rd  day  o f  May,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

I{ay 23, 1980

Harry & Rae Sotsky
108-48 70rh  Rd.
Fores t  H i l l s ,  NY 11375

Dear  Mr .  &  Mrs .  Sotsky :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Cornnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and nust be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Bruce lef f ler
Goidel,  Goidel & Helfenstein
127 John St .
New York, NY 10038
Taxing Bureau's Representat ive



STATE OI' NEW YORK

STATE TA)( CO4MISSION

In the Ithtter of tlre petition

of

HARRf SO{iSry and RAE SCI1ISKr

for Redetermination of a Deficienql or
for Refr.rrd of Personal Incqne and
thrinoryorated Business Ta>ces urxier
Articles 22 ar:d- 23 of ttre To< Iaw for
the Years 1970 and I97L.

DECISION

Petitioners, IIarry Sotslqz ard Rae Sotslqr, 108-48 7O*r Road, Fbrest Hi11s,

Neur York 11375, filed a petition for redeterrnination of a deficienqp or for

refund of personal inone and rrni-::cortrnrated business taxes under Articles 22

and 23 of ttre Tax r.aw for the years 1970 ard 1971 (File rb. 16119).

A srnall clajms hearing was held before willian Valcarcrel, Hearing Officer,

at the offices of the State Tax Conrnission, I\rrc l{crld Ttade Center, Narv york,

Nevr York, on May 23, L979 at 10:45 A.M. petitioners appeared lcy Bruce s.

Ieffler, Esq. Ttre Audit Division appeared tpr peter Crotty, Esq. (Sann:el l?eund,

Esq., of crcr:nsel) .

ISSUES

r. whetler thre inccne frcnr petitioner's activities as a saLesnan dr:ring

the years 1970 and 1971 was sulcject to the r-rrinoorSnrated busjness tax.

II- Whether the Incqre Tax Bureau properly disallcn^rcd business e>q)enses

of $5,000.00 for L97I.

III. Vihether petitioners are subject to a penalty pr:rsuant to Sections

685 (a) (1) and 685 (a) (2) of tlre Ta< raw.
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FI}ID]NC€ OF FASI

1. Petitioners, Itrarry A. Sotslqf and Rae St=lqf, tirnely filed Nerrs york

State inore tax resident returns for ttre years 1970 and L97L. petitioner

Harqz A. Sots$ reporEed salaqz jncqne and employee business e>penses as

follorrvs:

r970 L97L

$25,087.  00

B ,913 .  00

The salarlz incqre and enployee busjness e<penses retrnrLed were

attributed to his activities as a salesrwr. tlr:inorporated busjness tax returns

for L970 and 1971 were rpt filed by petitioner IIarry A. Sotsky on ttre advice of

his ta< preparer and attorney.

2. On February 25, L974, the Incqne Ta>< Bureau issued a l$tice of

Deficiency for tbre year 1970 agailst petitioners, Hanlz A. Sotsky arri Rae

sotslqr, along with an oplanatory Statenerrt of Audit Changes, on vrtrich business

expenses of $131970.00 were reduced to $101553.36, and nedical epenses clained

of $1,496.04 were reduced to $869.73. These adjr:strnents resulted jn additional

persornl inoonre ta< dr.p of $449.00, plus interest, vrtrich leere conceded arrl are

not at issue.

3. ol Febrrrarlr 25t 1974, ttre Inconre Tax Bureau issued another lrtctioe of

Deficiencry for 1970 against petitioner IIarry A. sotslqz, along wittr an o<planatory

statenent of Audit chranges on vtrictr incqne frqn his acbivities as a salesman

was held sulcject to ttre uninortrnrated busjness tax. rn addition, penalties

were inposed in acoordance wittr sections 6g5(a) (r) and 6g5(a) (2) of ttre Tar<

Law.

4' On Decerrber 23, 1974, tlre Inccrne Ta:< Bureau issued a Notice of Deficiencl,z

for I97I against petitioner Harry A. sotsl<y, along with an ocplanatory statement

of Audit, Changes, which stated;

Salaqr Incqre

Ehployee Business Scpenses

$36 ,083 .00

13 ,970 .00
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"Business expenses are reduced by $5'OOO.00 based on e><5:erience
of prior audit.u

and

"Incofie earned as an outside salesnan is oonsi-dered as inoore
from an uniloorporated busj_ness.',

This deficienqg resulted in additional personal jncqne ard unin-

corporated business ta:<es j:r Ltre stun of $11003.35, p}-r.s i:rterest of $161.85.

5. Petitioner Ha:z1t A. Sotslqf has been a furnitrrre salesnan for Atlantic

S1eep Products Conparry (Atlantic) sjnce June, 1948. He was assign:ed a specific

territory and to specific acounts, vihich were subject to ctrange at the sole

discretion of At1antic. All sales were subject to ttre approval of Atlantic ard

mrunissions becatre payable only wtren goods were shipped to a custsner.

6. Petitioner was required to re;nrb by telephone his sales and aplnint-

nents to Atlantic at its New York City office on a daily basis. On retrnrting,

he was frequently instructed to visit clients or to senrice specific acoounts.

7. Petitioner was required to atterrd sales ireetjngs eveLlr ottrer F"iday

at a shcn^n:oqn nnintained by Atlarrtic. He was required to atten<l and participate

at Atlanticrs annual furnitr-rre shcnv. At ttris strcw, petitioner was required to

sell and senrice custtners wittrin and without his assigrred territory but was

entitled to cqnnissions only frcnr ttpse custofiers tocated within his assigned

temitory.

8. Petitioner was required to assist key custonrers in setting up ttreir

displays or in developing merctrandisjng progirams.

9. Petitionen was provided, by Atlantic, wittr price Iists, order forms,

photographs and swatches.

10. Payroll taxes were rpt withheld frcm petitioner's qrmission inqre.

Petitiorrer paid self-enplo5znent taxes and rnaintained a self-enployed retirernent

plan (Kogh Plan)
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11. Petitioner was re$Lired to 5ny, witlmut rejmbr:rsenent, all selling

oq)enses which inch:ded., in part, travel, lodging, telephone ard entertaiffnent

elpenses.

12. Petitioner sold solely for Atlarrtic durjng 1970 ard 1971. He was

forbidden to seIl for otlrer fjrms, whiclr inch:ded Atlantic's o{n subsidiaries,

Silray zurnitr:re Manufacturing Aorp. ard Bedding Industry of Arnerica.

13. Prior to the Notice of Deficienqg issued Decernber 23, L974, petitionen

IIarry A. Sotslqr was not inforned bV the fncqne Tar Br:reau ttrat ttre erployee

business e>rtr>erlses of $81913.00, clained for I97L, were under er<arnination. He

was not requested to sutrnit evidence suptrnrLing ttrese o<penses. Petitioner

challenged ttre Tncqne Ta:< Bureau's basis for suctr a d,isallorlrance, since in

L970, when an actr:aI audit was perforned, tlre Inqre To< Br:reau disallovied

approximateLy 24 percent of the business e><penses clailed; vfiereas irr 1971,

based on the aforsrentioned. aurdit, ttre Bureau disalloyed approxirnately 56

percent of the business expenses clained.

$NCLUSIONS OF LAIII

A. That sufficient direction and crontrol was inposed by the Atlantic

S1eep Products Cc,rparry dr:ring 1970 ard 1971 so as to cause petitioner Hanry A.

Sotsky to beoorne Atlantic's enployee. Accordjngly, the incqre derivd ttrere-

frqn is exenpt frorn tie r:ninoorSnrated business ta>. in acoordance wittr the

meaning and int€nt of Section 703(b) of ttre Ta< Iav/ and 20 NyCRR 203.10.

B. Ihat tkre disallorrance of an e>eense itern "based on o<perience of

prior audit" was arbitrarlr ard crrntrarlz to established audit procedr:res developed

by the Incone Tax Bureau.

C. That the issue of wtretlrer petitioner llarry Sotslry is liable to

penalties under sections 685 (-a) (.1) ard Og5 (a) QI of the Ta>< I-ar,,r is rendered

rnot by vjrbue of Conclusion of Iaw trA'r, supra, ard said penalties are cancelled

acocrdingly.
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D. That the petition of llaqr Sotslqz anrl Rae Sotslqr is granted to ttre

extent that the Notice of Deficiency issued Febn-ra4z 25, L974 for rrnincrcrtrnrated

busi::ess ta:< for the year 1970 arxl tlre }btice of Deficienqg issued December 23,

l-974 for personal jnoqre and. r.rrj:roor5nrated. business taxes for 197I are bottr

cancelled.

E. That the Notice ef Deflciencry issued Febnrary 25, 1974 for ttre year

1970 for personal inccnre ta< is sustajned along wittr such additional jnterest

as nlay be lawfully ovuing; and tlnt, er<cept as so gtranted, the petition is in

all ottrer respecEs der'.ied.

DATD: Albany, Nen^i York

[,fAy Z S pgl


