
STATE OF NEW YORK
STATE TAX COMUISSION

In the Matter of the Pet i t ion

o f

Herbert  L.  & Gertrude Smith

AFFIDAVIT OF MAILING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

for the Year 7967.

of a Def ic iency or a Revision

or a Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

nai l  upon Herbert  t r .  & Gertrude Smith, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Herbert L. & Gertrude Smith
Equinox Pond Rd.
Manchester, VT 05254

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

2nd day of January, 1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Herbert  L.  & Gertrude Smith

AFFIDAVIT OF MAITING
for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for  the  Year  1967.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon John O'Shea the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

M r .  J o h n  O r S h e a
10 E .  40 th  s t .
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said vrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

2nd day of January, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12?27

January 2, 1980

Herbert  l .  & Gertrude Smith
Equinox Pond Rd.
Manchester,  VT 05254

Dear  Mr .  &  Mrs .  Smi th :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John 0 'Shea
10 E.  40rh  s r .
New York, NY
Taxing Bureauts Representat ive



STAIE OF NEW YORK

srAfE TA)( CO$4t{rSSr0[i

In tfie l4att€r of the Petition :

o f :

IIERBERT L. SMITH and GERIFUDE SI\4C[TI : DECISICN

for Redetermination of a Deficienql or for :
Refund of Personal Incone Tar under Article
22 of ttre Ta< Law for ttre Year L967. :

Petj-tioners, ltrerbert L. $nift and Certrude Smith, Equinox Pond Road,

Ir4arrchester, Vernrmt 05254, filed a petition for redetermination of a deficienqg

or for refund of personal inoqre ta< r.mder Article 22 of the Ta< lav for the

year 1967 (File No. 01946).

A forrnal hearing was held before Nigel G. Wright, Hearing Officer, at ttre

offices of ttre State Ta>< Cqnrfssion, B0 Centre SLreet, Neur York, New York, on

Decenber 7 | L972 at 9:15 A.M. Petitioners appeared by John OrShea' Esq. The

Inc€ne Tax Bureau appeared by SauI HecJcelnran, Ese. (Francis X. Bolzlan, Esq., of

cowrsel).

ISS'IJES

I. Viltretkrer tLre gain derived frcm ttre sale of a Nenr York Stock E<change

seat was sulcject to personal inccne ta<.

II. !'lkrettrer petitioner Herbert SrLift properly allocated his distributive

share of partnership jncqre to New York State.

III. Whetlrer a nodification was required il order to add back petitioner

Herbert L. Slnith's share of ttre partnership Nen^r York City rrrincorporated bu.siness

ta< deduction.
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F]NDINGS OF FASI

1. Petitioners, ltrerbert L. and Gertnrde Snith, tirrely filed a part-year,

New York State personal incrcnre ta< resident :eturn and a lErb-year, Nev,r York

State incone ta>< nonresident return for L967.

2. Petitioners were residents of Nehr York State fron Jarnrarl l, 1967 to

Jr.rre 30 , L967; tlrereafter they becare residents of Vernont. On their resident

tax return, ttrey reported total Nenr York incqre of $92,926.41 wtrich represented

aI1 inccne, including accn:als, up to the date of ttreir ctrange of residence. On

ttreir nonresident ta>< return, ttrey retrnrted total Ner,v York inccne of $781777.54,

wtr:lch represented inccne frcrn sources w"ithin Netr York. The "Sclredule of Inccne

Apportionnent" vitrich was attactred to petitimerst tax returns sttcxrred dividends,

interest inccne, and parbnership jnocne allocated to tfie resident and nonresident

periods on a 50-50 basis. Sale or e><change of property of $120,70I.20 was

apportioned to ttre nonresident period and a capital loss of $11000.00 was

al4nrtioned to ttre resident period.

3. Petitioner Herbert L. Sn.ith was a partner of ltlurphey, l"Iarseilles a

$rLith, a stocikbrokerage firm doing business solely within Ner^r York Stat€.

4. On March 29, I97L, tlre Inccne Ta< Bureau issued a Notice of Deficiencry

against petitioners, on tlre gror:nd ttrat tlre total par-tnership distributive share

should have been retrnrted on ttreir nonresident return and should not have been

apportioned betu,een ttre resident and nonresident periods. Ihe Notjce also

oontained adjustnents attributable to petitioner Herbert L. $r[thrs failure to

reporb tlre gain on the sale of his stock erctrange seat and frcrn his failure to

include h:ls share of tlre pa::tnership Nevr York CiQr urrincorporated business ta>c

deduction.
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5. Petitioner HerberL L. Sntttr contributed tlre use of his Nen York Stocik

Exchange seat (ttre "seat") to lfurphey, I"larseilles e Snittr, qrtrictr seat represented

his capital contrjJrution to said firm. Ttre.firm paid petitioner 68 interest on

tte value of the seat. Ttre partnerstrip agreerent $hich was dated January 1,

1962, and wtrictr was later anended, prrovided the folloring:

Said renbership shall be the absolute property of ttre partner and
neitLer the partnership nor ttre ottrer partners shall have arry
interest therein, and any increase or decrease in ttre value ttrereof
shalI be for his acqcrrnt and not for ttre account of ttre parUrership.

Ttte agreenent also provided tlre follcnrilg:

That the nenbership shall be an asset of the partnership so far as
Inay b necessarlz for ttre protection of the creditors of tfre partnen
ship or for tlre purpore of making good any jnpairrEnt of ttre capital
of the partnership to ttre extent to vrtrictr said partner nay be liable
to other parties.

6. Petj-tioner Herbert L. Smit|r retired f:sn the firm cm Jtrte 27, 1967, and

becane a limited partner. ttre npved to Vernpnt on July Lt L967 and on Novenber 30,

L967 ' wtrile still a limited parbner, sold said seat and realized a capital gain

of  $2I1,000.00.

CCDICLUSICNS OF LAg{

A. That the seat was intangiJrle personal prcperuy vhich had a business

situs in New York State, and tlre gain on tlp sale thereof r^las sulcject, to personal

inocne ta< (People 94 !91r !frritney v. Gnaves , 299 TJ.S. 366 (1937) ) .

B. That the partnership inocne reSnrted by peeitioners, Hertcerb L. and

C€rtrude Srdth, was inproperly allocated bet$,een their periods of residene and

non:residence; therefore, ttre distrjJcutive share of partnership inccne was

required to be reported on their nonresident return, within the neaning and

intent of section 654 of ttre Tax l"aw and 20 NYCRR 148.6.
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C. That petitioners were required to add to Federal adjr.rsted gross inccne,

petitioner Hellcert. L. Snithrs share of the partnership Nery York City rnincortrnrated

business ta< deduction, wittrin ttre neaning and intsrt of section 612 (b) (3) of

tlre Ta< Law and 20 NYCRR 1I6.2(c).

D. Ihat the petition of Herbert. L. and Certrude Smith is denied, and the

Notice of Deficienry issued on Marckr 29, L97L is sustained, togettrer with suctr

additional interest as may be 1awfully or^dng.

DAIED: Albarry, Nerar York

3AN e $80


