
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Arthur & l i l l ian SiegeI

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax law

for  the  Year  1972.

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said vrrapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
23rd day of May, 1980, he served the within not ice of Decision by cert i f ied rnai l
upon Arthur & Li l l ian Siegel,  the pet i t ioner in the within proceeding, by

enclosing a Lrue copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Arthur & Lil l ian Siegel
877 NE 195th  s t .
No, Miami Beach, FL 33162

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the
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Arthur & Li l l ian Siegel

for Redeterminat ion of a Def ic iency or a Revision

of a Deterrnination or a Refund of

Personal fncome & UBT

under ArLicIe 22 & 23 of the Tax Law

for the Yeax 1972.

AFFIDAVIT Otr MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Wa1ter Fish the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Mr. WaLter Fish
600 OId Country Rd.
Garden City, NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of Ner.r York.

That deponent further says that. the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

23rd  day  o f  May,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

lTay 23, 1980

Arthur & Li l l ian Siegel
B77 NE 195rh  Sr .
No. Miami Beach, FL 33162

D e a r  M r .  &  M r s .  S i e g e l :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have no\^I exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COUMISSION

cc: Pet i t ionert  s Representat ive
Walter Fish
600 01d Country Rd.
Garden C i ty ,  NY 11530
Taxing Bureaut s Representative



STATE OF NE!\I YORK

STATE TA)( CS{MISSICD{

In the l,latter of ttre Petition

of

ARITITIR SIEGtr, and LILLIAN SIEGH..

for Redeterrnination of a Deficiency or
for Refi:nd of Personal Inoqne and
UnincorSnrated Busjness Til(es r:nder
ArEicles 22 arfr 23 of tlre Tar Iaw for
the Year 1972.

DrcISION

Petitioners, Artln:r Siegel and Lillian Siegel, 877 N.E. I95th Street,

N. Miami Beach, Florida 33162, filed a petition for redetenninatiorr of a

deficiency or for refi:rxl of personal jnoone and r.:nincorporated business ta><es

r:rrder Articles 22 ard- 23 of ttre Tax Law for f)e year L972 (File lb" 15541).

A sinall claims hearing was held before Willian Valcarcel, Hearing Officer,

at the offices of the State Ta>< Connrission, T\^ro Vilorld Trade Center, Neur York,

Nev York, on l{arclr 9t L979 at 2:45 P.M. Petitioners appeared by Walter Fish,

CPA" The Audit Division appeared bD/ Peter &otty, Esq. (frank Levitt, Ese. r

of aounsel).

ISSI]E

Whether petitioners were nonresidents of Neri,r York State dr:ring tlre

entire calerdar yenr 1972.

F]NDINGS OF FACT

1. Petitioners, ArLktur Siegel and Lillian Siegel, tinely filed a joint

Ns,rr York State Incone Tax Resident Return for ttre yeer 1972, on vtrictr it was

indicated that their period of lderrs York residence was Jarnrarlz I, lr972 ts

August 3L, 1972. all inone and deduction itsrs were allocated so as to

occlude those itenrs whictr occurred after August 3l-, L972. In addition, a
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New York State Unincorporated Business Tax Return was filed for the yar L972

by petitioner Arthr:r Siegel for a Nevr York sole pnoprietorship dojng business

under the nane and style of Clarkson Uniform Shop. This br-rsiness retuJ:n

jrdicated that tlre unincorporated business terminated its activities on

August 30, 1972, and accordingly reSnrted incqre ard o<penses occr,rrring prior

to Augrust 37, 1972.

2" On Ncvernber I2t 7975, ttre Incore Ta>( Bureau received a lbo York

State Inccrne Ta:< Irtronresident Return frcnr petitioners, Arttrur Siegel ard Lillian

Siegel, for the year 1972, rnarked "Ar4ended Return". rtris return indicated

that petitioners did not reside in Nqr,r York State durjng ttre entj-re yer L972,

and reported only that incqre realized frsn the Nq,v York r-rrinoryorated business.

fn addition, an "afiEndedtr Nesal York State Uninaorporated.Business Tar Return

was filed by petitioner Arthur Siegel for the yar 7972, on vtrictr he reduced

an "additionu nxcdification for r:nincorporated busjness taxes paid to Ner,z York

City that were previously retrnrbed on the original business return. The

anended business return also indicated that it tennina'bed its business activities

on August 30, J-972 and retrnrted ttre business's inone and o<penses aceordjngly.

Itre aforeserrtioned returns filed requested a net refurd of $664.34.

3. On Decsrlcer B, 1975, tlre Deparfient of Taxation and Finance validated

a qmsent sigared by Walter Fj-sh, CPA, rmder a pcrwer of attorney, e<tending the

period of lirnitation to April L5, L977 for the assesgnent of personal incrcne

and uninorrSnrated business taxes for tlre yar 7972.

4. On l4ay 24t 1976, tlre Audit Division issued a iltr<rtice of Oeficienqz

for $51338.24 excluding interest, whi-ch consisted of additional personal

incqne tax due of $4,673.90, plus tlre refi-rrd clairn of $664.34 previously

srrtrnitted on anended returns (-See firding of Fact lilo. 2). Ttre aforsnentioned

deficierrclz was issued wittr an e4>1anatory Statement of Audit Chranges Loriginally

issued on Fehruaqz 11, 1976), which descriJced ttre adjustmerrts as follqm:
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"Since you did rrot meet tlre requirsnerrts unden Section
654 (c) (1) of ttre Tar Larrr, the net gain frcrn the
installn€nt, sale of the br.siness is accnred g included
and taxed at 508 plus 208, as long term capital gain."

"Ttre rsreinder of the long term capital gain, nct subject
to N.Y. personal inoqne ta<, is considered to be an i@n
of preference e subject to the N.Y. rLinjlnun tax."

"trlrdification has been made to iternized deductions for
allocabLe e:rpenses attributable to itefirs of ta:< preference
in occess of specific deductions."

"trlrdification of N.Y. City rrnincrcrgnrated business tax
should have been fipdified for personal inqre ta< jn the
afiptrrrt. of $21663.33. Ilovrever, it is a proper deduction
on the busi-ness return. "

In addition, tLre personal inccnre tax liability was onputed based on the

determirnLion that petitioners, Arthur Siegel and Lillian Siegel, resided in

Nerv York State until Augrust 3l, 1972. lltris determinailion was contested by

petitioners. Interest ard dividend incone previou.sly allocated on the original

Sfate return (See Findjng of Fact No. 1) was deened to have been earned during

petitionersr period of Ner,y York residenqg and, tlrerefore, fuIIy taxable under

Article 22 of tkre Tax Law. Itris adjustment was rpt challenged b1z petitioners.

Ttrc anended UninorSnrated, Business Ta>< Return received by the Inccne Tar

Bnreau on ldovsnber L2t 1975 was accepted as filed and is rpt at issue.

5. Petitioners, Arthur Siegel and Lillian Siegel, were residents of New

York State vrh.en tlrey purch,ased a oondoninirm in rlorida on Septanlcer 15, 1970.

Petitioners contended that on lilcvember 10, 1970 ttrey noved to Florida ard that

petitioner Arthur Siegel cqnnrted frcnr Florida to Nqr York State until ttre

fall of L97L for purposes of rnanaging and operating his btr.siness, the Clarkson

Ilr:iform Shop. Itrey fi-rrther contended. tlrat after ttre falI of L97L, petitioner

Artkrur Siegel did not return to Na,r York State e<cept, for tr,,o weeks in July,

arrd one week in August, 1972 il1aL was sp*rt jn Nevu York State for tlre purpose

of managirq arfi/or selling his Nerar York business.
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6. Petitioners, Arthur Siege1 and Lillian Siegel, contj:rued to maintajn

thejr apartrent i:r NesT York State until August, 1972.

7. In August, L972, petitioner sold his Nen^r York business on the

installnent basis witlr the first paynerrt due in 1973 and ttre last palment due

in 1979. For Federal incane tax puryoses, petitioner elected to retrnrt the

capital gain frcm ttre sale of tlre business on the installnent basis.

8. Altlrough petitioners reported a clrange jn tlreir status from resident

to nonresident on their original New York State Personal Tncqne Ta< Resident

Return filed, a bond or other secr:rity was rpt filed.

CONCTjUSIONS OF I3l^I

A. That petitioners, Arthr:r Siege1 and Lillian Siegel, have failed to

sustain ttre burden. of proof as recruired under section 699 (e) of ttre Ta>< Iaw,

to establish that they changed *teir status from Nevr York residents to ncnresidents

prior to Augrust 3I, 1972.

B. That petitioners, Arttrur Sieget ard Lillian Siegel, effectr.nted a

change of dcrnicile frcrn New York State to Florida on Augrust 3i-, L972 in accordance

witlr the neaning and intent of section 605 of tlre Ta< I€r^r ard 20 }{YCRR L02.2.

C. That secEion 654 of ttre Ta< Iaw provides *rat, if an irdividual

changes his status frcrn resident to nonresident durJng t}e taxable year, he

must accrue any itan of incore or gain accruing prior to ttre ctrange of status,

unless the individual files with tlre Ta< @lrmission a bond or ottpr secr-rrit1z.

Accordingly, since petitioner failed to oonply wittr section 654 of ttre Ta<

Law, the capital gain fron the sale of the Nevu York unincorSnrated business is

retrnrtable in fulI on the resident, trnrtion of ttre 1972 Nqnr York personal

incqne tax return.

D. That the refi-urd request pursuarrt to ttre rramended" Ideru York State

Incqre Tax }bnresident Return and tlre *amended" IJninoor;nrated Business Ta:<

Return received likrvenber L2, 1975 is denied.
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E. llhat ttre Audit Division is hereby directed to rrpdify tlre }dctice of

Deficiency issued lrb,y 24, 1976 to reflect the net additional personal inocrne

ta< due of $4 ,673.90, together wittr such interest as nay be la^rfully otring.

F. Ttr,at ttre petition of Arthur Siegel and Lilliam Siegel is denied, dnd

the }btice of Deficienry issued Wy 24, L976 is sustained, as nndified in

paragraph "8" of tlris decision.

DAIED: Albany, Nenal York

MAY 2 3 1980


