
STATE OF NEI,J YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Margaret H. Shol l

Formerly Margaret

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for  the  Year  1973.

H.  C leary

Defic iency or a Revision

Refund of

AT'FIDAVIT OF MAIIING

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Margaret H. Sho1l,  Formerly Margaret H. Cleary, the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Margaret H. Sholl
Formerly Margaret H. Cleary
1603 Sue St .
Neptune, NJ 07753

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Post.al  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner

and that the address set forth on said wrapper is the last address of the

pet i t ioner .

Sworn to before me this

5th day of September, 1980.

i n a

of the

herein



STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Margare t  H.  Sho l l

Formerly Margaret

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of the

for  the  Year  1973.

H.  C leary

Defic iency or a Revision

Refund of

Tax Law

ATFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon l^ lesley R. Shol l  the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

M r .  W e s l e y  R .  S h o L L
1 6 0 3  S u e  S t .
Neptune, NJ 07753

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

forth on said wrapper is the lasLthe pet i t ioner herein and that the address set

known address of the representat ive of the LOner .

Sworn to before me this

5 th  day  o f  September ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 5, 1980

Margaret II .  Sholl
Formerly Margaret H. Cleary
1603 Sue St .
Neptune, NJ 07753

Dear Mrs.  ShoI I :

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnissi.on can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Afbany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COU}IISSION

Pet,itioner' s Representative
hresley R. Sholl
1603 Sue St.
Neptune, NJ 07753
Taxing Bureau' s Representative



STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MARGARET H. SHOLI
FOR},IERLY MARGARBT H. CTEARY

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the year
1 9 7 3 .

DECISION

Pet i t ioner ,  Margare t  H.  shor l ,  ( fo rmer ly  Margare t  H.  c reary ) ,  1603 sue

Street,  Neptune, New Jersey 07753, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

Law for the year 1973 (Fi le No. 19499).

A smal l  c laims hearing was held before Joseph Chyrywaty, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  February  5 ,  1980 a t  10 :45  A.M.  Pet i t ioner  appeared by  Wes ley  H.

Sho l l .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Wi l l iam Fox ,

E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether monies received by pet i t ioner from her former husband, pursuant

to a judgment of divorce, const i tuted al imony.

F]NDINGS OF FACT

1.  Pet i t . ioner ,  Margare t  H.  ShoI I ,  fo r  the  sub jec t  year ,  f i l ed  an  uns igned

New York State Income Tax Resident Return on which she reported gross income

f r o m  a l i m o n y  o f  9 4 , 5 1 0 . 0 0 .

2- 0n February 28, 1977, the Audit  Divis ion issued a Statement of Audit

Changes,  based on  in fo rmat ion ,  tha t  pe t i t ioner  had rece ived a l imony o f  $9 ,269.00

ra ther  than the  amount  repor ted  by  her  o f  $4 ,510.00 .  Th is  resu l ted  in  an



adjustment to gross income of

Aud i t  D iv is ion  issued a  Not ice

personal income tax due in the

a  t o t a l  d u e  o f  5 3 8 9 . 6 3 .
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$ 4 , 7 5 9 . 0 0 .  A c c o r d i n g l y ,  o n  A p r i l  1 1 ,  1 9 7 7 ,  t h e

of  Def ic iency  aga ins t  pe t i t ioner  fo r  add i t iona l

a m o u n t  o f  $ 3 1 8 . 2 6 ,  p l u s  i n t e r e s t  o f  $ 7 1 . 3 5 ,  f o r

3 .  Pet i t ioner  contended tha t  $4 ,759.00  o f  the  $9  1269.00  rece ived by  her

during the year in issue const i tuted paynent for support  of  a minor chi ld of

her former marr iage, and therefore was excludible from her gross income. In

support  of  her content i-on, she rel ied on the var ious inter locutory decrees

promulgated pr ior to the judgment of divorce. Specif ical ly,  the third and

ninth paragraph of the separat ion agreement dated Apri l  10, 1969, which provided,

in relevant part  that:

"3 .  . . . the  w i fe  sha l l  pay  fo r  the  educat ion  o f  the  issue o f  sa id
m a r r i a g e . t t

"9.  However,  Lhe wife agrees to pay out of the monies paid to her
by the husband for the support  of  the chi ldren of the marr iage
any and aII  minor doctor and dental  expense. "

The supplemental  separat ion agreement dated JuIy 2, 1977, provided,

in relevant part ,  that:

"1. The Husband shal l  pay to the Ll i fe,  unt i l  the death of ei ther
party or unt i l  the remarr iage of the tr l i fe should the part ies
hereinafter be divorced, as and for her support  and for the
suppor t ,  care  and main tenance o f  Roger . . . "

Pet i t ioner argued that based on the above inter locutory decrees,

which were incorporated in the judgment of divorce, she was required to expend

specif ic amounts for the support  of  the minor chi ld of the former marr iage I

and therefore, such amounts were properly excludible from her reported gross

income.

4. Paragraph f ive of the separat ion agreement dated Apri l  10, 1969

between pet i t ioner and her former husband, Thomas C1eary, incorporated into

the divorce decree, provided in relevant part  that:
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"The Husband shal l  pay to the Wife the sum of $125.00 per week,
plus the Husband shal l  pay to the Wife one-half  of  the net bonus
received by him each year from his employer for the support  of  the
chi ldren of the marr iage and the Wife."

CONCTUS]ONS OF LAW

A. That the $4,759.00 included in the amount required to be paid to

pet i t ioner by her former husband was not designated as a sum which was payable

for the support  of  a minor chi ld pursuant to sect ion 71(b) of the Internal

Revenue Code.

B. That where an agreement pursuant to a divorce decree did not st .ate

that a specif ic amount was payable only for chi ld support ,  no port ion of the

payments made under that agreement were for chi ld support  (J.  Lester,  366 U.S.

2 9 9 ,  6  t r . E d . 2 d  3 0 6 ) .

C. That amounts paid to a former spouse under a separat ion agreement

incorporated in a divorce decree r i 'h ich does not specif ical ly designate the

amount for chi ld support  that is inferable from other clauses of the agreement

are  a l imony inc lud ib le  in  Lhe pe t i t ioner 's  g ross  income (Rev.  Ru l .  70-557,

1 9 7 0 - 2  C . B .  1 0 ) .

D. That the pet i t ion of Margaret H. Shot l  is denied and the Not ice of

Def ic iency  issued Apr i l  11 ,  1977 is  sus ta ined,  together  w i th  such add i t iona l

interest as may be lawful ly owing.

Albany, New York STATE TAX COMMISSION

sf:,D 0 5 tg8o

COMMISSIONER


