
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Peter J.  & Margaret Al l ison Sharp

for RedeterminaLion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1970.

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of l lay, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Peter J.  & Margaret Al l ison Sharp, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Peter J. & Margaret All ison Sharp
778 Park Ave.
New York,  NY 10021

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that. the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

23rd day of May, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t . ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Peter  J .  &  Margare t  A l l i son  Sharp

AI'FIDAVIT OF MAIIING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of t-he

for  the  Year  1970.

a Def ic iency or a Revision

Refund of

Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Mark A. Vogel the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Mark A. Vogel
Weil, Gotshal & Manges
767 Fi f th Ave.
New York, Nf 70022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the petitioner herein and that. the address set forth on said rltrapper is the last

known address of the representat ive Lhe pet t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

l{ay 23, 1980

Peter J.  & Margaret Al l ison Sharp
778 Park  Ave.
New York, NY 10021

Dear  Mr .  &  Mrs .  Sharp :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revieh' at the administrative level.
Pursuant t .o sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision nay be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISS]ON

cc:  Pet i t ioner 's  Representa t ive
Mark A. Vogel
Wei l ,  Gotshal & Manges
767 F i f th  Ave.
New York, NY 10022
Taxing Bureau's Representative



STATS OF NEVU YORK

STAIE TA)( CCDIMISSION

In tlre l\htter of ttre Petition

of

PHTER J. SttARP
an(l'

MARGARET ALLISON SHARP

for Redetermination of a Deficienq,z or
for Refi.nd of Personal Inoone To< trnder
Article 22 of ttre Tax lanrr for the Year
r970.

DECTSIChI

Petitioners, Peter J. Shary and Ittargaret Allison Slrarp, 778 Park Avenue,

Nev'r York, Neur York I002I, filed a petition for redeternrination of a deficienqg

or for refund of personal inccne ta>< rrnder Article 22 of the Tax Iaw for ttre

year 1970 (File ltb. 13827).

A forrnal- hearing was held before Harqf Iss1er, Hearing Officer, at the

offices of the State Tax Oonmission, Thlrc World frade Center, Ner York, I$evs York,

on Septenber 27, L977 at 1:15 P.M. Petitioners aSpeared by Weil, Gotshal &

Manges, Esqs. (l4ark A" Vogel anl },Iartin .f . Rabinovdtz, Esqs., of oounsel) .

The Audit Division appeared by Peter J. Gotty, Esq. (.rrying Atkins, Esq., of

counsel).

ISSUE

Vitietlter jnterest paid by petitioner Peter Shary during L970, while he

was a general partner in various real estate prtnerships \^trich he prcrnoted,

nnnaged ard financed for the pu4)ose of acguiring atfr./or oonstructing inoone

producing real propehr, constituted an itenrized deduction, an e><pense incr:rred

in the production or collection of incqne or an e)<pense incr.rrred in a trade or

business.
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FIND]NCS OF FASI

1. Petitioners, Peter J. Shary and Margaret Allison Slrarp, tinely filed

a New York State inccrne tax resident return for 1970.

2. On August 26, L974, the fncore Ta< Bureau issud a }btice of Deficiency

against petitioners for 1970 in the alrpr:nt of $95,653.00 in personal inccnre

tax, plus interest of $19,302.78, for a total of $114,955.78. Said Xotice was

issued on the grcund that interest opense of $683,870.00, wlrich was paid in

connecb.ion with petitionerrs partnership interests, was erroneously deducted

frqn Federal gross inaone in arriving at Federal adjusted gross inocnre. Itre

Incone Ta>. Bureau contended thaL said interest was deductible solely as an

iternized deduction, pursuant to Treasurlz Regiulation 51.163-1, ard was not

deductible frcrn Federal gross incone ard, as a result, total Nevrr York inone

and itern:ized deductions (rnterest Eb<pense) should be increased by $6831870.00.

The increase in interest oq)ense resulted in an increase in fte deduction for

al1ocab1e o<penses as provided for in section 615 (,c) (4) of the Tac l-aw.

3. Petitioners tineJy filed a petition for redetermination of a deficienclr

or for refi:nd of personal incqne ta<.

4. During tlre hearing, petitioner introduced into evidene a "Stipulation

of Factsr" vdxidr stipulation was agreed to by ttre Audit Division arxl vfiich was

entered as an acbral stipulation of ttre facts in ttre case. The Audit Division

qrntended that Peter sra:p was a general partner in various real estate 5:artnerships

whictr he prcrnoted., nnnaged and financed for tlre pr.upose of acquiring atfr/or

construrctjng inone producing real property and tlrat he operated such properby

for ttre production of incore. the partnerships prior to ard dr:ring 1970 held

property for ttre productlon of rental inccne. Said partnerstrips required

substantial sr.uns of capital to pr-rrchase real property, to pay interest, to pay

debts jrrcurred by the partnerships wtren it pr:rchased such real property, to

cover operating losses, and to construct nens incone producing office buildings.
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As. prjraipal general partner in ttre partnerships, it was Peter Slury's reE)on-

sibtity to provide capital required by the parenershipsr to provide additional

debt o|equity capital required as a result of short. falls of otlrer participting

partners and to prorzide interjrn financing pending pennanent, financing. D:ring

1970 and irr the years prior thereto, Peter Sha:p was obligated on various

Ioans which he incurred to provide capital reguired by tLre parEnerships.

During L970, he paid interest e{pense jn ttre total armunt of $I,082,475.00

witlr respect to his outstarxling loans. As prorncter, general partner ard

rnanaging agent of tlre partrrerships, Peter Sharp was often reguired to obtain

capital for ttre partnerstrips fron various sources, including banks, related

errtities such as ottrer partnerships, Peter Shary & @., Inc., Gnicron Holding

Corp., Douglas Ellfunan & @., Inc., luhrtins Anrerican Co. and frcn private

l-enders inch:ding Alvin DA/onnan ard his lendSng company, Security Alliance

Oory. Acoordingly' marry of ttre loan transactions reflected repalrrerrt of such

loans which originally were incurred to nrake jnvestments in partnerships.

5. Petitioner Peter Sharp oonterded that he incurred interest elpense

on loarts he obtained to provide capital to partnerships vftpse activities

included ttre production of incore, and ttre nanagernent, consenration or maintenance

of property held for tlre production of incqre, wittrin the neaning of section

2L2 of the fnternal Revenue Code. Ihereforer interest paid of $6831870.00 was

deductible frqn Federal gross incqne and not deductjJcle as an iternized deduction.

CCIDICLIJSICD{S OF IAI/O

A. That ilrt€rest openses incr.rred hnr petitioner Peter J. Shary dtrrjng

1970, as a general parbner in various real estate partnerstlips vfr-ich he proroted,

nnnaged and fjnanced for the purpose of acquiring arfr,/or oonstructing inc€rne
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producing real proptrty, constituted an e><pense inc-r:rred in a trade or business

witttjn tLre neaning of section L62 of tlre Internal Revernre Code and is a

deduction from Federal gross inoqne. [See Burgher et Lrx. v. Canpbell, 58-1

U.S.T.C. 9494i lGNutt-Boyce Co. v. nr[ssioner of Internal Revenue, 38 T.C.

462 (L962), aoe. 1966-2 C.B. 6; aff'd. 324 8.2A.957 (5th Circuit 1963); Brovne v.

U.9., 434 F.2d 1065 (5tLr Circuir 1970).1

B. Ttnt jnterest e<penses deductible under section L62 of the Internal

Revenue Code (even if ttre sane interest ocpenses may be deductible under

section 163 of ttre @de) are rpt subject to allocation r:nder secEion 623.

that the phrase oontained in section 623(b) (1), "interest deductible solely by

reason of section 163 of the Internal Renzenue Oode", is interded to ilistinErish

interest which relates to business or rerrtal incore ttrat is deductible in

ccrputing adjusted gross inqne frqn interest deductible only as an itsnized

deduction. Therefore, ttre Incsre Ta< Bureau's inclusion of interest e>Fenses

of $6831870.00, as an itenrized deduction, was erroneou.s.

C. Ihat the petition of Peter J. Sharp ard ltlargaret Allison Sharp is

granted ard tlre Nctice of Deficienqy issired on l\r$rst 26, L974 is cancelled.

DA[D: Albanlz, Nenr York TN( CCIt\4t\4ISSION

MAY 1g r9s0


