
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Henry & Vivian Shalom

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art.icle 22 of the Tax Law

for  the  Year  1970.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Henry & Vivian Shalom, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

follor+s :

Henry & Vivian Shal-om
411 5th Ave.
New York, NY 10016

and by deposit ing sane enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

5th day of September, 1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the MaLter of the Pet i t ion

o f

Henry & Vivian Shalom

for Redeterminat ion of a Def ic iency or a Revision

of a DeLerninat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1970.

AFFIDAVIT OF MAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Isaac H. Fr iedman the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

lrrapper addressed as fol lows:

Mr .  Isaac  H.  Fr iedman
Cohen & Fr iedman,  CPAts
25 w.  43rd  S t .
New York,  NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said vJrapper is the last

known address of the representat ive of t

Sworn to before me this

o f  September ,  1980.

e t i t ioner .

5th day



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 5, 1980

Henry & Vivian Shalorn
411 5 th  Ave.
New York, NY 10016

Dear  Mr .  &  Mrs .  Sha lon :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nolt exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron
the date of this not i -ce.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX CO}IMISSION

cc: Petit ioner's Representative
Isaac H. Friedman
Cohen & Friednan, CPA's
25 W. 43rd St .
New York, NY 10036
Taxing Bureau's Representative



STATB OF NEId YORK

STATE TAX COMUISSION

In the Matter of the Pet i t ion

o f

HENRY SHALOM and VIVIAN SHATOM

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
7 9 7 0 .

DECISION

Peti t ioners, Henry Shalom and Vivian Shalom, 411 Fif th Avenue, New York,

New York  10016,  f i led  a  pe t . i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax under Art ic le 22 of the Tax Law for the year

1 9 7 0  ( F i l e  N o .  1 3 6 3 8 ) .

A  fo rmal  hear ing  was he ld  be fore  Rober t  F .  Mu l l igan ,  Hear ing  Of f i cer ,  aL

the off ices of the State Tax Commission, Two hlor ld Trade Center,  New York, New

York, on November 28, 7978. Pet i t ioners appeared by Isaac H. Fr iedman, CPA.

The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Wi l l iam Fox ,  E"q . ,  o f

c o u n s e l ) .

ISSIIES

I.  Whether the Not ice of Def ic iency was issued within the statutorv

per iod  o f  l im i ta t ion  on  assessment .

I I .  ldhe ther  sec t ion  6 f5 (c ) (4 )  o f  the  Tax  law,  p rov id ing  fo r  a  mod i f i ca t ion

reducing Federal  i temized deduct ions by al locable expenses attr ibutable to

i tems of tax preference, violates the const i tut ion of the State of New York.

FINDINGS OF FACT

1. Pet i t ioners, Henry Shalom and Vivian Shalom, f i led a joint  New York

State Income Tax Resident Return for 1970.

2. 0n Apri l  12, 1974, the Income Tax Bureau issued a Not ice of Def ic iency

aga ins t  pe t i t ioners  in  the  amount  o f  $3r160.62  in  add i t iona l  tax ,  p lus  in te res t .
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The def ic iency was based on pet i t ioners'  fai lure to al low for a modif icat ion

for al locab1e expenses attr ibutable to i tems of tax preference in excess of

the  spec i f i c  deduc t ion  as  requ i red  by  sec t ion  615(c ) (a )  o f  the  Tax  law.

3 .  The i tem o f  tax  p re fe rence was compr ised o f  $631993.00  in  excess

inves tment  in te res t .  The a l locab le  expenses  were  $5 ,634.83  in  taxes  ($9 ,184.83

t o t a l ,  l e s s  $ 3 , 5 5 0 . 0 0  S t a t e  a n d  l o c a l  i n c o m e  t a x e s ) ,  $ 1 , 0 7 5 . 0 0  i n  c o n L r i b u t i o n s

a n d  $ 1 2 8 , 6 8 6 . 1 8  i n  i n t e r e s t .  0 f  t h e  i n t e r e s t ,  g 1 2 8 , 0 5 3 . 3 1  h a d  b e e n  p a i d  t o

one c red i to r ,  I s rae l  D iscount  Bank ,  l td .  The record  does  no t  revea l  the

purpose of the loan or loans on which interest was paid to Israel Discount

Bank,  L td .

Pet i t ioners contended:

(a) that the def ic iency was not t imely,  s ince i t  was received after

the expirat ion of the three-year period of l imitat ion on assessment;  and

(b) that the modif icat ion reducing total  Federal  i temized deduct ions

by the al locable expenses attr ibutable to i tems of tax preference (as def ined

in  sec t ion  623(a)  o f  the  Tax  law)  conta ined in  sec t ion  615(c ) (a )  o f  the  Tax

Law, violates the const i tut ion of the State of New York.

CONCTUSIONS OF tAW

A. That pet i t ioners, Henry Shalom and Vivian Shalom, have fai led to

sustain the burden of proof imposed by sect ion 689(e) of the Tax Law to show

that the Not ice of Def ic iency was not mai led on Apri l  72, 7974. Mai l ing of

the Not ice of Def ic iency on said date const i tuted t imely not ice under sect ions

681(b) ,  682(a)  and 683 o f  the  Tax  Law.

B. That the const i tut ional i ty of  the laws of the State of New York is

presumed at the administrat ive level of  the New York State Tax Commission.

The Commission has no authori tv to declare such laws unconst i tut ional.

4 .
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C. That dur ing the year at

par t  as  fo l lows:
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issue,  sect ion 615(c)  o f  the Tax Law prov ided

"(c) Modif icat ions reducing federal  i temized deduct ions. The
total  amount of deduct ions from federal  adjusted gross income shal l
be reduced by the amount of.-":.-l federal deductions for:

(4) the deduct ions ror at locuri"  u*n"nses attr ibutabre to i tems of
tax preference, as def ined in subsect ion (a) of sect ion six hundred
twenty-three, i f  the sum of the i tens of tax preference of the
taxpayer for the taxable year,  as def ined in subsect ion (b) of
sect ion six hundred twenty-two, exceeds the appricabre specif ic
deduct ion  descr ibed in  subsec t ion  (c )  o f  such sec t ion . f r

Sect ion 623 of the Tax Law provided in part :

"(a) In the case of resident individuals,  the deduct ions for
al locable expenses attr ibutable to i tems of tax preference is the
total  of  the deduct ions for al locable expenses, as def ined in sub-
sect lon (b) of this sect ion, reduced by an amount which equars the
totar of such deduct ions, as def ined in such subsect ion, mult ip l ied
by a fract ion, the numerator of which is the taxpayer 's New york
adjusted gross income for the taxable year and the denominator of
which is the taxpayer 's New York adjusted gross income for the
taxable year plus the sum of the i tems of tax preference of the
taxpayer for the taxable year,  as def ined in subsect ion (b) of
sect ion six hundred twenty-two, reduced by the specif ic deduct ion
descr ibed in  subsec t ion  (c )  o f  such sec t ion . "

Sec t ion  622 o f  the  Tax  Law prov ided in  par t :

" ( b )  F o r  p u r p o s e s  o f  t h i s  a r t i c l e ,  t h e  t e r m ' i t e m s  o f  t a x
preferencet shal l  mean the federal  i tems of tax preference, as
def ined in the laws of the united states, of  a resident individual,
es ta te  o r  t rus t ,  as  the  case may be ,  fo r  the  taxab le  year ,  w i th  the
fol lowing modif icat ions --

(1) excess investment interest shal l  be computed as i f  the
modif icat ions described in paragraphs one and two of subsect ion (b)
of sect ion six hundred twelve, paragraphs one, two and six of subsect ion
(c )  o f  such sec t ion  and paragraphs  th ree  o f  subsec t ions  (c )  and (d )
of sect ion six hundred f i f teen were required to be made in determining
net investment income, and the modif icat ions described in paragraphs
two of subsect ions (c) and (d) of sect ion six hundred f i f teen were
required to be made in determining investment interest expense,
provided, however,  that such modif icat ions shal l  be appl icable onry
to the extent that the i tems of income or deduct ion covered therebv
were not der ived from the conduct of a trade or business.t t

Accordingly,  pet i t ioners were required to aI low for a modif icat ion

for al locable expenses attr ibutable to i tems of tax preference in excess of



the  spec i f i c  deduc t ion .

D. That the pet i t ion

Not ice  o f  Def ic iency  issued

DATED: Albany, New York

SEP C 5 19EO
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of Henry Shalom

Apr i l  12 ,  7974

and Vivian Shalom

is sustai-ned.

is denied and the

STATE TAx COMMISSION


