
STATE OF NEI.J YORK
STATE TAX COMMISSION

fn the Matter of the pet i t ion

o f

Jason & Helen Seltzer

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Year L972.

AFFIDAVIT OF MAIIING

State of Nero York

County of A1bany

Jean Schultz,  being duly sworn, deposes and says that she is an employee of

the Department of Taxat ion and Finance, over 18 years of age, and that on the

29th day of February, 1980, she served the within not ice of Decision by

cert i f ied mai l  upon Jason & Helen Seltzer,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vrrapper addressed as fo l lows:

Jason & Helen Seltzer
810  Caro l  P I .
Oradel l ,  NJ 07649

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said l r rapper

pe t i t i one r .

Sworn to before me th is

29 th  day  o f  Feb rua ry ,  1980 .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEIII YORK
STATE TAX COMMISSION

fn the Uatter of  the pet i t ion

o f

Jason & Helen Seltzer

AFFIDAVIT OF MAILING
for Redeterminat. ion of

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of t ]ne

a Defic iency or a Revisj_on

Refund of

Tax Law
for the Year 1972.

State of New york

County of A1bany

Jean schurtz,  being duly svrorn, deposes and says that she is an emproyee of
the Department of raxat ion and Finance, over 1g years of age, and that on the
29th day of February, 1980' she served the within not ice of Decision by
certified mair upon Norman Greenberg the representative of the petitioner in the
within proceeding, by encrosing a true copy thereof in a securely sealed
postpaid \ , r rapper addressed as fo l lows:

Mr. Norman Greenberg
110  E .  59 th  s t .
New york, Ny IOO22

and by deposit ing same encrosed in a postpaid properry addressed
(post off ice or off iciar depository) under the excrusive care and
united states postar service within the state of New york.

That deponent further says that the said addressee is the representat ive of
the pet i t ioner herein and that the address set forth on said wrapper is the rast
known address of the representat ive of the pet i t ioner.

Sworn to before me this

29th day of February, 19g0.

wrapper in a

custody of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  29 ,  1980

Jason & Helen Selt .zer
8 1 0  C a r o l  P I .
Oradel l ,  NJ 07649

D e a r  M r .  &  M r s .  S e l t z e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the admiuistrative }evel.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice traws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the daLe of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commissioner and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAx COM}IISSION

Peti t ioner '  s Representat ive
Norman Greenberg
1 1 0  E .  s g r h  s r .
New York, NY L0022
Taxing Bureau's Representat ive



STATE OF NEI^I YORK

sTArE Tru( CCIO4ISSTOI

In ttre Matter of tlre Petition

of

JA^SCD{ SELTZER aTd Hfl.;EN SELTZER

for Redetermination of a Deficienqg or for
Refi:nd of Personal Incone Tax r:nder Article
22 of the Tax Law for ttre Year 1972.

DECTSIOT

Petitioners, Jason Seltzer ard Helen Seltzer, 810 Carol Place, Oradell, Nerrar

Jersey, 07649' filed a petition for redetermjnation of a deficiency or for refirnd

of personal incqre tax rrnder Article 22 of ttre Tax Iaw for ttre vear 1972 (Fi1e I0o.

15143)  "

A fonnal hearing was held before Robert F. Irftrlligan, Hearing Officer, at the

offices of ttre State Tax @nrnlssion, T\uo lbrld Ttade Center, Nev.r York, ltreur York,

on Decernber 9, 1977 at 9:30 A.M. ard was oonti.::ued to onclusion at tlre Offices of

the State Tax Conrnission, Building #9, State Carq)us, Albany, Neur York, on Jr:ne 5,

1978 at 9:30 A.M. Petitioners ap5:eared by l{ornran C,reenJcerg, acoourrtant. The

Audit Division appeared hpr Peter Crotty, Esq. (Ale><ander Wej-ss and Ftancis Cosgrove,

Esqs., of cor'tnsel) .

ISSUES

I. Wlrether inoqre and losses frorn Nqd York partnerslrips attributable to

interests of such partnerships in ottrer partnerships and real property located

outside Nerr,r york state, constitute incqre and rosses frorn New york sources.

II. Whether the Audit Division failed to altq^r for interest deductions

attributable to New York State real property.
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III. lrlhetkrer tLre fact that a nonresident partner in a Nsrv York partnership is

entitled to deduct losses attributable to New York properties onIy, while a Nenr

York resident is entitled to deduct losses of such partnership regardless of vfiere

tlre property is located, violates ttre constitutions of tlnited States and the State

of Nen^l York.

FIND]NGS OF FAC1T

1. Petitioners were residerrts of New Jersey during L972. Ihey filed a Nevl

York State Incone Tax Nonresident Return for ttrat year. Their total relnrted Nanr

York State inoorne included net losses from tr,uo partnerships, l"Iadison Seventy @.

and 72nd Partnership Conpany.

2. On }4arch 29, L976, tlre Audit Division issued a Notice of Deficiency

against petitioners disaltoring losses attriJrutable to llhctison Severrty @. and

72nd Partnership Conpany. Ttre Division deterrnined ttrat losses frqn partnerslrips

of which 72rrd Partnerstrip Conpanlz was a msnlcer partner were not derived fron or

onnested with New York sources and disallqved this loss in full. Ttre Division

also determined, however, that ttrree parbnerships of vfiich l{adison Seventy Co. was

a mqnlcer partner had ttrejr business operations or sitrrs of real property within

Ner,'r York State arxl thus allon^ied l,lr. Seltzer's distributive strare of partnerstrip

losses and capital gains attributable to said tLrree trnrtnerships.

3. Petitioner Jason Seltzer was a nenr.ber of a Nelv York law firm during the

year at issr:e. Tkre partners of thre law firm created Itiadison Seventy Co. i:: f970

and 72nd Partnership Conpany in L972 as jrlestrnent veLricles. Each of ttre law

firm's partners was given an optrnrtr:nity to invest in tLre velr"icles based on the

percentage of his ownership of ttre law firm. Itre law firm dealt primarily in real

estate rnatters and ttre investnents were principally in real estate. lrbst of ttre

investnents were in projects developed by clients of tlre 1aw fi-rm.
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4. Bott Madison Sevent)r Co. ard 72nd Partnership Corparry were Nennr York

general partnerships which ohmed, either directly or as partners in otkrer irnrestnrerrt

velricles, real estate located in Neriv york state anil elsgarhere.

5. In oonputing ttre deficiency, ttre Alldit Division detennined ttrat the

follolving partnerships, of which Madison Seventy Co. had been a partner, had their

br:siness operations or situs of rear property wittrin New york state:

(a) Watertor^nr Associ-ates;

(b) Westbury Associates;

(c) SoutLr Pierre Associates; and altor^rcd l4r. Seltzer's strare of partnership

losses and long term capital gajn attrjbutable ttrereto.

6. At the hearing' it was stipulated *rat },tr. Seltzer was entitled to his

share of the loss attri-butable to Stat-Iard Holiday Associates, a partnersfrip in

wh-ich l4adison Severrtlz Co. was a partner.

7. Petitioners established at tl.e hearing that 333 Associates, a lirnited

partnership in which 72nd Partnership @npany was a limit€d partner, ovned an

apartnent house in Nerr,r York City dr:ring L972.

8- Petitioners claim that all of the interest $<pense for tlre partnerships

had been disallorlued and t.l.at regardless of ttre determirntion of the ottrer issues

presented herein, ttrey are at least entitled to an allocation of interest e>pense

between or anrcng tlre various assets of tlre partnerships. Ttre adjustrents nrade in

the Staternent of Audit Oranges and }ilctice of Deficiencry, trcwever, shcwed tlrat

petitioners were allorrved lrlr. Seltzer's distrijrutive share of the net ordinarlz loss

attributable to those properties which ttre Atidit Division for:nd to be located in

Nenr York State. For o<anple, I{r. Seltzer's distributive share of partnership

losses frorn Madison Seventy Co. was for:nd to be $81079.05, calsulated as follcn^rs:



}{AME OF PARTT{ER^SHIP

Waterbounr Associates
Westbu:12 Associates
Souttr Pierre Associates

TCIAL
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OFDII{ART INCCD'IE OR IOSS

$  1 ,125 .00
(  sa,505.00)
[  75 ,903 .00 )

($  109 ,283 .00 )

7.3922 (I{r. Seltzer's partner-
ship interest) X ($109,283) = ($8'078.20)
(tlre 15 cent difference is trnssibly due to
rourding of nunbers).

9. Petitioners also contend tlrat tte disallorr,rance of ttre full arncunts of

the losses of }4adison Seventy Co. ard 72nd Partrrership Conpanlz violated tte

onstitutions of the United States ard the State of Nevv York, in ttrat petitioners,

as nonresidents, would be Uldted to deducting only losses frqn Nen York propenties,

whil-e residents of Ner^r York State ould deduct losses regardless of where ttre

properties were located. Tlo illustrate this, petitioners sutnritted a durmy Nernr York

State inccne tax resident return ccnputing their tac as if ttrey were residents.

Ttle tax ccrputed as residents anpr:nted to $1,039.52 as opposed to ttre $6,279.66

computed by the Audit Division after disalloruance of the inore or loss fnom non-

Ns,v York properti-es.

CCDICLUSIONS OF I,AI,{

A. That section 632 (a) (1) (A) of ttre Tax Law provides that the Nevs York

adjusted gross inrcne of a norrresident includes his distributive share of partner-

ship income, gain, loss and deduction as detennined under section 637 of ttre Tar

Law.

B. TLrat section 637(a) (1) of the Ta< Iaw provides:

"Trr deterrnining Nenar York adjusted gross inccnre of a rrcnresiderrt partner
of any partnership, there shall be included only tLre trnrtion derived frcm
or c(cnnected with Nen^l York sources of suclr partnerts distributive share
of itenrs of partnership incore, gain, loss and deduction entering into
his federal adjusted gross incone, as such trnrtion shalt be deterrnined
under regulations of tlre tax comr[ssion and consisterrt wit]r ttre applicable
rules of section sjx hundred thirty-ti^,o. "
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C. Ttrat 20 NYCRR 134.1 (,negulation p::omulgated r:nder section 637(a) of ttre

Ta>< Law) provides in part as follcn^rs:

rr (a) The Nev'r York adjusted gross incqne of a nonresident partner shall
jnclude his distributive share of aI1 items of partnership jncrcne, 9ajn,
loss and deduction entering into his Federal adjusted gr:oss inoone to
the extent suctr items are derived from or connected wittr Ner,s York sources,
i.e., attributable to ttre cnanership of any interest in real or tangiJrle
personal property in this State or to a business, trade, profession or
occupation carried on in ttris state...".

D. Ttrat Madison Seventy Co. ard 72nd Partnership Comparry were passive

investment velricles and were not actively engaged in a "busj-ness, trade, profession

or occt4)ation". lloveover, there was no shov'ring that the said trnrtnerships cmined

any jrrterest in tangible personal property in Nev,l York State. Acaordingly,

petitionersr New York adjusted gross incqre includes petitioner Jason Seltzer's

distributive share of all items of partnership inrcne, 9airr, loss arri deduction

entering into his Federal adjusted gross incone only to ttre ortent attri-butable to

the ownership of real property in Nerrr york State.

E. That ttre ALtdit Division is hereby directed to recorpute the deficienqf

by ilcluding l4r. Seltzerr s share of ttre loss attributable to Stat-Land ltcliday

A.ssociates with respect to l{adison Seventy @. and }&. Seltzerrs share of tLre loss

attributable to 333 Associates wittr respect to 72nd Partnerstrip Corpany.

F. Petitioners have failed to sustain ttre br:rden of prof inposed by

section 699 (e) of the Tax r-aw to shcw ttrat ttre Audit Division had disalloved

interest deductions attributable to tlre Nerr^r York properti-es. In fact, the reoord

jndicates that the Audit Division used ttre anpunts of ordina4r inone or loss

supplied by lhdison Seventlz Co. ard 72nd partnership Conpany.

G. fhat tlre consbitutionality of ttre laws of tlre State of Nevr York are

presumed at ttre a&njnistrative leve1 of tlre State Ta< Cqnnission; the cqnnission

has no auttrority to declare such laros uncrcnstitutional and does not pass on IssLre

III hereof.
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H. Ttrat ttre petition of Jason Seltzer and Helen Seltzer is granted to the

e>rtent set forth j-re the @nclusion of Law "E'r. E<cept as so giranted, the Isotice

of Deficienqg is in all other respects sus

DATD: Albarry, New York

FEB 2 9 1980


