
STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Denison W. & Eleanore S. Schweppe

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1973.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th  day  o f  Ju1y ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Denison I ,r / .  & Eleanore S. Schweppe, the pet i t ioner in the within proceeding,

by enclosing a true copy Lhereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Denison W. & El-eanore S. Schweppe
Hamburg Rd.
OId Lyme, CT 0637I

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States PostaI Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t . ioner .
,'7 

,?

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

7th day

before me this

o f  J u l y ,  1 9 8 0 .
L

. / -  t t

(./' t-/



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  7 ,  1980

Denison W. & Eleanore S. Schweppe
Hamburg Rd.
Old lyrne, CT 06377

Dear  Mr .  &  Mrs .  Schweppe:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New Yor  k  12227
Phone # (518) 457-6240

Very t.ruly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



STATE OF NEIII Y0RK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion

o f

DBNIS0N I^1. SCHI,{EPPE and EIEANORX S. SCHWEPPE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 o f  the  Tax  Law fo r  the  year  1973.

Whether pet i t ioner Denison W. Schweppe was

State for the subject year,  within the meaning of

Law and the iax regulations thereunder (20 NYCRR

FINDINGS OF FACT

1.  Pet i t ioners ,  Den ison

t imely f i led a New York State

return, pet i t ioners indicated

Connect icut.

Pet i t ioners, Denison \d. Schweppe and Eleanore S. Schweppe, Hamburg Road,

OId lyme, Connect icuL 06371, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year  1973 (F i le  No.  72378) .

A formal hearing was held before Harvey B. Baum, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two l , , lor ld Trade Center,  New York, New

York ,  on  May 15 ,  1978 a t  9 :30  A.M.  Pet i t . ioner  Den ison I^1 .  Schweppe appeared

pro se and for his wife,  pet i t ioner Eleanore S. Schweppe. The Audit  Divis ion

appeared by  Peter  Cro t ty ,  Esq.  (Frank  Lev i t t ,  Esq .  ,  o f  counse l ) .

ISSUE

DECISION

a domici l iary of New York

s e c t i o n  6 0 5 ( a ) ( 1 )  o f  t h e  T a x

ro2(2)  (b )  )  .

W. Schweppe and Eleanore S. Schweppe, his wife,

Income Tax Nonresident Return for 1973. 0n said

their  residency as Hamburg Road, 01d Lyme,
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2. 0n Apri l  11, 1975, the Income Tax Bureau issued a Statement of Audit

Changes and Notice of Def ic iency against pet i t ioners, imposing addit ional tax

o f  $41235.78 ,  less  an  overpayment .  o f  $48.45 ,  p lus  in te res t .

3.  Pet i t ioner Denison Id. Schweppe was a management consultant for Case &

Company during the subject year.  His work required that he travel to var ious

s ta tes  to  v is i t  c l ien t .s t  p laces  o f  bus iness .  The home o f f i ce  where  he  usua l ly

worked was located in Connect. icut.  He has an abode in OId lyme, Connect icut,

where  in  1973 he  vo ted ,  he ld  a  d r iver ' s  l i cense and had h is  au tomobi le  reg is te red ,

and which he now claims as his permanent residence during that year for income

tax  purposes .

4- Admittedly,  pet i t ioner Bleanore S. Schweppe, pet i t ioner Denison l{ .

Schweppe 's  lega l  spouse dur ing  1"973,  ma in ta ined her  own res idence in  tha t  year

in New York City,  at  an 80 East End Avenue apartment,  and she worked and l ived

in New York City at that abode for her convenience and for business purposes.

The lease to said apartment had always been in the names of both pet i t ioners

since 1962. Both pet i t ioners contr ibuted to the rental  and maintenance payments

and the telephone there was l isted in the name of Denison tr t .  Schweppe. He

test i f ied that on occasion, when his work required that he go to or through

New York City enroute elsewhere, he would stay with his wife at her apartment.

However,  pet i t ioner Denison Schweppe could not substant iate by documentary

evidence the number of days encompassing these stays in New York, or whether

i t  was 183 days or less for 1973, the year in quest ion. Neither rvas there any

evidence to show that the maintenance of a separaLe abode for his wife was the

resu l t  o f  mar i ta l  d i f f i cu l t ies .  Rather  i t  was  admi t ted lv  fo r  the  w i fe 's

conven ience,  as  here in  ind ica ted .
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5.  In  a  dec is ion  by  the  New York  S ta te  Tax  Commis ion  da ted  May '3 ,  !978,

and involving these same part ies for 1970, 1977 and, 1972 (wherein almost the

ident ical  facts and circumstances existed as were shown herein for I973),  the

Commission held that Denison Id. Schweppe was and cont inued to be a domici l iary

o f  New York  S ta t .e ,  w i th in  the  mean ing  o f  sec t ion  605(a) (1 )  o f  the  Tax  Law.

CONCI,USIONS OF IAW

A- That pet. i t ioners, Denison W. Schweppe and Eleanore S. Schweppe, vrere

domici l iar ies of New York State during 1973 within the meaning and intent of

s e c t i o n  6 0 5 ( a ) ( 1 )  o f  t h e  T a x  t a w  a n d  2 0  N Y C R R  I 0 2 . 2 ( d ) .

B. That.  dur ing the year at issue, sect ion 605 of the Tax Law provided in

par t  as  fo l lows:

"(a) Resident individual.  A resident individual means an individual:

(1 )  who is  domic i led  in  th is  s ta te ,  un less  he  main ta ins  no
permanent place of abode in this state, maintains a permanent place
of abode elsewhere, and spends in the aggregate not more than thir ty
days of the taxable year in this st .ate, or

(2) who is not domici led in this state but maintains a permanent
place of abode in this state and spends in the aggregate more than
one hundred eighty-three days of the taxable year in this state,
unless such individual is in the armed forces of the United States
during an induct ion period.

(b) Nonresident individual.  A nonresident individual means an
ind iv idua l  who is  no t  a  res ident . "

C. That pet i t ioners have not sustained the burden of proof imposed by

sect ion 689(e) of the Tax Law to show that they met the statut.ory requirements

for t .axat ion as nonresident individuals.  Accordingly,  they are deemed to have

been resident individuals of New York State during 1973 and are taxable as

such.
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D. That the petit ion of Denison I{. Schweppe and Eleanore S. Schweppe is

denied and the Not ice of  Def ic iency issued Apr i t  11,  1975 is  susta ined.

DATED: Albany, New York

JUL 0 ? 1980
STATE TAX COMMISSION


