
STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Lawrence & Ida Schwartz

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncone Tax

under Art ic le 22 of the Tax Law

for the Year 7974.

AFFIDAVIT OF MAIf,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

21s t  day  o f  March ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Lawrence & Ida Schwartz,  the pet i t ioner in the within proceeding, by
enclosi-ng a true copy thereof in a securely sealed postpaid wrapper addressed as
f o l l ows :

Lawrence & Ida Schwartz
5 Lester Ave.
Freeport, l fy LLS20

and by deposit ing same enclosed in a postpaid
(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta1 Serv ice wi th in the State

That deponent further says that the said

and Lhat  the address set  for th on said h/ rapper

pet i t ioner .

Sworn to before me th is

2 1 s t  d a y  o f  M a r c h ,  1 9 8 0 .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF MI,I YORK
STATE TAX COMMISSION

In  Lhe Mat ter  of  the pet i t ion

o f

lawrence & Ida Schwartz

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax Law

for  the Year 1974.

AFFIDAVIT OF MAIIING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

21s t  day  o f  March ,  1980 ,  he  se rved  the  w i th in  no t i ce  o f  Dec i s i on  by  ce r t i f i ed

mai l  upon Al lan Corn the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr.  Al lan Corn
1 Edgewood Circle
Orangeburg, Ny i-0962

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive

Sworn to before me th is

21s t .  day  o f  l { a r ch ,  1980 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  2 1 ,  1 9 8 0

Lawrence & Ida Schwartz
5  Les te r  Ave .
F reepo r t ,  NY  11520

Dear Mr.  & l l rs  .  Schwartz:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have noI,r ' exhausted your right of revievr at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Comniss ion can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Ru1es,  and must  be comnenced in the
supreme court of the state of New York, Albany county, within 4 months from
the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
acco rdance  w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12ZZZ
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
A l lan  Corn
1 Edgewood Circle
Orangeburg, NY 10962
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

IAIIRENCE SCHWARTZ and IDA SCHWARTZ

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the year
197 4.

1. Pet i t ioners, Lawrence

Income Tax Return for the year

DECISION

and Ida Schwartz,  f i led a New York State Combined

1 9 7 4 .

Pet i t ioners, lawrence and Ida Schwartz,  5 Lester Avenue, Freeport ,  New

York 11520, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for t .he year 1974 (Fi Ie

No. 19932).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of Lhe State Tax Commission, Two Wor1d Trade Center,  New york,

New York ,  on  Ju ly  20 ,  1979 a t  9 :15  A.M.  pe t i t ioners  appeared by  A l lan  corn ,

cPA. The Audit  Divis ion appeared by peter crotty,  Esq. (rrwin Levy, Esq.,  of

counsel)  .

ISSUES

I. I {hether pet i t ioner,  Lawrence Schwartz,  is ent i t led to deduct ions,

claimed on his 1974 New York State Combined fncome Tax Return, for employee

business expenses and al imony payments.

I I .  Whether pet i t ioner,  Ida Schwartz,  is ent i t led to deduct ions, c laimed

on her 1974 New York State Combined Income Tax Return, for employee business

expenses .

FINDINGS OF FACT
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2'  On May 23, 1977, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner,  Lawrence Schwartz,  disal lowing interest expense of

$93 '66  and misce l laneous deduct ions  o f  $11835.39  on  the  grounds tha t  sa id

deduct ions  were  noL subs tan t ia ted .  Employee bus iness  expenses  o f  $2 ,110.00

were also disal lowed in total  on the grounds that pet i t ioner would have been

reimbursed by his employer for such expenses had he submitted recei-pts.

The Audit  Divis ion also issued a Statement of Audit  Changes to pet i t ioner,

Ida Schwartz,  disal lowing interest expense ot $44.08, miscel laneous deduct ions

of  $863.72  and employee bus iness  expense o f  $1  ,737.50  fo r  fa i lu re  to  subs tan t ia te

such expenses .

The disal lowances at issue are employee business expenses and that

port ion of miscel laneous deduct ions represent ing al imony pa5rments of $1r680.00

to Linda schwartz,  the former wife of pet i t ioner,  lawrence schwartz.

3. On May 23, 1977 ,  in accordance with the aforementioned statements of

audit  changes, the Audit  Divis ion issued not ices of def ic iency against pet i t ioners,

Lawrence and Ida Schwartz,  assert ing addit ional personal income tax for the

year  1974 in  the  amounts  o f  $411.27  and,  $792.23 ,  respec t ive ly ,  p lus  in te res t .

4.  Pet i t ioner lawrence Schwartz was employed as a salesman by PaIm Beach

Company, a manufacturer of menrs clothing. Pet iLioner contended that he was

reimbursed $12-00 per day for meals by his employerl  however,  his actual meal

expenses were in excess of that amount.  Pet i t ioner further contended that he

was not reimbursed for expenses incurred entertaining cl ients at his home.

Pet i t ioner fai led to submit ,  any documentary or other substant ial

evidence to show that he incurred excess employee business expenses or that i f

so incurred, such expenses would not be reimbursed by his employer.

5 .  A  d ivorce  decree,  da ted  October  L7 ,  Lg73,  p rov ided tha t  pe t i t ioner

Lawrence Schwartz pay to l inda Schwartz al imony of $140.00 per month. pet i t ioner,
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I,awrence Schwartz, submitted substantial document.ary evidence to show that he

made monthly payments to Linda schwartz for the year 1974.

6. Pet i t ioner Ida Schwartz was employed by Community School Distr ict  /18

as a special  assistant to the superi-ntendent.  The job dut ies required her to

Lravel to distr ict  schools to supervise educat ional programs, confer with

staff  and community leaders, and attend various meetings. Pet i t ioner contended

that she used her personal automobi le to accomplish these responsibi l i t ies.

Pet i t ioner is not reimbursed by her employer for expenses incurred for such

usage nor is she reimbursed for related expenses such as parking or tol ls.

The Audit  Divis ion al lowed employee business expenses of $937.50,

based on 6r250 miles of business use. Pet i t ioner fai led to submit documentat ion

for business related mi les in excess of this amount.

7. Pet i t ioner Ida Schwartz incurred employee business expenses for

parking and tol ls in the amount of $63.00 for the year 1974.

CoNCLUSIONS 0F LAht

A. That  pet i t ioner  Lawrence Schwartz has not  susta ined the burden of

proof  requi red by sect ion 689(e)  of  the Tax Law wi th respect  to  h ig deduct ion

fo r  emp loyee  bus iness  expenses  i n  t he  amoun t  o f  $2 ,110 .00 .

B.  That  in  accordance wi th F inding of  Fact  "5" ,  pet i t ioner  Lawrence

Schwar t z  i s  en t i t l ed  t o  a  m isce l l aneous  deduc t i on  o f  $11680 .00  fo r  a l imony

payments.

C.  That  pet i t ioner  Ida Schwartz is  ent i t led to an addi t ional  deduct ion

for  employee business expenses of  $63.00 in  accordance wi th F inding of  Fact

t t7 t t .  That  pet i t ioner  lda Schwartz fa i led to susta in the burden of  proof

necessary to support  the balance of  employee business expenses that  were

disal lowed by the Audi t  Div is ion wi th in the meaning and intent  of  sect ion

689 (e )  o f  t he  Tax  Law.



D. That the pet i t ions of

extent indicated in Conclusions

hereby directed to modify the

and that,  except as so granted,

DATED: Albany, New york

MAR 2 1 1980

-
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trawrence and Ida Schwartz are granted to the

of law "8" and "C"; that the Audit  Divis ion is

noLices of def ic iency issued t lay 23, 79l l ;

the pet i t ions are in al l  other respects denied.

STATE TAX COMMISSION

*o
COMMISSIONER


