
STATB OT NEW YORK
STATE TAX COMM]SSION

In the Matter

A l len  B Schwartz

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 &

for  the  Years  1970

of the Pet i t ion

o f

AFtr'IDAVIT OF MAII,ING

of a Def ic iency or a Revision

or a Refund of

& UBT

23 of the Tax Law
-  1 9 7 2 .

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Al len B. Schwartz,  the pet i t ioner in the within proceeding, by

enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as

fol lorss :

Al len B. Schwartz
27 Greenr+ood Loop Rd.
Bricktown, NJ

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  deposit .ory) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

20 th  day  o f  June,  1980.

L,

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

A l len  B.  Schwar tz

the Pet i t ion

AT'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  I97A -  7972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Fi-nance, over 18 years of age, and that on Lhe

20th day of June, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Jerome Raifman the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

I^Irapper addressed as fol lows:

Mr. Jerome Raifman
16 Breexe H i l l  Rd.
For t  Sa longa,  Ny  11768

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said

the pet i t ioner herein and that the address set

addressee is the representative of

forth on said vrrapper is the las

known address of the representati i t i oner .

Sworn to before me this

20 th  day  o f  June,  1980.

o f

o f



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 20,  1980

Allen B. Schwartz
27 Greenwood Loop Rd.
BrickLown, NJ

Dear  Mr .  Schwar tz :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 &, 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the St.ate Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and muit  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t . ioner t  s Representat ive
Jerome Raifman
16 Breexe H i l l  Rd.
Fort  Salonga, NY 71768
Taxing Bureau's Representat ive



STAf,E OF NEW YORK

STAtrE TA)( CTS,${ISSION

Trr the ltlatter of the Fetiticn

of

AI;TEN B. SCIII'BRTZ

for Redeterminatiqr of a Deficienqg or for
Refi:nd of Personal fnccne and tJrT incorporated
Btrsirress Taces r:nder Articles 22 ag:d- 23 of tte
Tar law for tlre Years L970, 1971 and L972.

DrcISICN

Petitiorer, Allen B. ScfnmarE,z, 27 freenrlood Loop Road, Bnicjktom' I\b[^/ Jersey'

filed a petition for redeterrninaticn of a deficienqg or for refi:rvl of trnrsonl

incrne and r:nincortrnrated h"rsiness ta.es under Articles 22 arrd' 23 of the Ta< Lavr

for ttre years L970, l-97L ard 1972 (File No. 12779) .

A fonnal hearing was held before FYank A. Rcnano, I{eari-ng Officer, at the

offies of ttre State Tac @nnission, T\ruo lbrld Ttade Oenter, New Ycnk' lihrv York'

on l{arcfr 23, Ig77 at 2:45 P.M. Fetitisrer atr4:eared b1z Jercne Raiftnan, Esq. The

Inccne Ta( Bureau appeared kryz treter Gotty, Esq. (Ir$dn b\4f, Esq. of csrnsel).

ISSIJE

Vihether the business activities of petiticner, Allen B. Sctnuartz, as a sales

representative in the years 1970, 1971 and L972 ansLituted the carqzing qt of an

unincorporated busirtess, thereblr sr:lcjectinq said petitioner to unincorporated

br-rsiness ta<.

FINDINGS OF FACT

1. Petitisrer, A1len B. Sctnrartz, tinely filed lbw York State inccne ta<

residerrt returns for the years Lg70,1971 ard Lg72t listing his address at ttrat

tire as 449 East Hudson Street, Iong Beactr, lrlew York. Said petitiqrer did no't,

file r:nincorporated hrsiness ta< returns for those years.
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2. Gr Fbbnuary 24, 1975, the Inccne Ta< Bureau isstred a Statenent of Ardit

Ctranges against petitiorer inposing additioral jnccne ta< for the laears 1970, L97I

arf, 1972 of $g,756.79, plus penalty, pr:rsuant to section 685(c) of the Tar Lalrr in

t}re sr-rn of $851.93 and jnterest of $1,578.81, nraking a toEal of $11'187.53, cn

the ground ttrat inccrne reeived in said years as an ildependerrt agent was subject

to r:nincorporated business ta<. Accordingly, a Notie of Deficienqg dated Fbbruar1 24,

1975 was issued for $11,187.53, togetter wittr ttre aforesaid Statenent of Auclit

Changes.

3. Petitioner tinely filed a petition for redeterminaticn or fs refimd of

perscnal inccne tax or r:nincorporated hrsjness tar<.

4. Drring the years in qr:estior, petitimer, Allen B. ScflrrtarEz, resided at

449 East Hr:dscn Street, Iong Beactr, libw York, and listed his occupatiqt qt his

Fbderal and }iew York State inccne tar< returns as an "outside salesnart".

5. Petiticrrer's libr,tr York State incrcne tar return for L970 discloses gnross

inccne of $34,519.00 hrt said petitioner offered Form II-2102 frcnt The llarket Is

Iulost, Ltd. shcrring his wages to be $41000.00. VlLrile petitiorer's Federal inccne

tax return for 1970 reflects wages and inccme in the arpunt of $341519.00 frcm tv'o

enplqgers, The lGrket Is lulost, Ltd. and Lenard leotrnldrs l-iving bcnt, no W-2 forms

or other credible evidene nrere offered in support of said petiticner's claim that

he was a salaried enployee during that 1zear.

6. Petiticnrerrs ltew York State inccne tar return for 197I discloses gross

inccnre of $16,613.00 earned frcrn sre enployer, aquarius Rags, Tnc.t hov'ever, the

form IT-2102 frcrn tlrat enployer vllrich was attached to the 1971 return shoros said

petiticner's wages to be $4,350.00. Ebtitidrer did not offer any W-2 forms c

other <rcedible evidence to sr:bstantiate his claim ttrat he was a salaried enplolzee

durlng that year.
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7. Petitiqrer's libw York State inccne ta< return for 1972 discloses gr:oss

incure of $96 ,L67.OO hlt the two wage staterents attached to that return strow

wages and other ccrrpensation paid by Aguarius Rags, Irc. and Esprit De Cory., in

the respective anu:nts of $51,750.00 and $2'000.00.

8. In or about July, L97L, petitiorer was the occlusirre sales representative

of Esprit De @rp., a California corgnration and, in suctr capacity, was respcnsible

for the sale of certain lines of ladies ready-to-rtear apparel thrcugttottt the

United States. Iin or about June, L972t Esprit De Corp. ard petitiqpr e:<ectted an

Anended kpresentatirze Agreenent vrhereLryz, inter a1ia, csrsent was girrcn to petiticrer

to assign his exclusive sales agencry to Aquarius Rags, Inc., a titrerv York corgnratiqr

forned W petitioner, on ttre cmdition that he rernain its ctrief execrrtive offier

and nnjority strareholder (Pet. B<tr. 1, p. 1).

Petitioner offered no credible evidene to sustain tris osrtentim that the

exclusive sales agency with Esprit. De Corp. was assigned to Aquarius Rags, Inc. or

that ttre oorperlsation reeived by petiticner frcm ttrat ccnpany was for his senzies

as an offioer rattrer ttlan as an independent sales representative fq 1972.

g. The Anended Representative fuireenent also prcnrided t$at (i) il cqrsideraticn

of past senzies, Esprit De Corp. r,'ould transfer 200 strares of its capital stocl< to

petitioner (Id. at p.2 par. A-1); (ii) petitioner was to receive a ccmnissior

based cn net sales prie (Id. at p.4, par. g-3); (iii) petitisrer r^ras required to

pay all the o<penses related to or arising out of the exclusive sales ageclc,y'

inctuding that of hirSng ottrer salesren (Id. at p. 5, par. B-4 and B-8); (iv) irr

tlre event that petitiqrer enplcyed ottrer salesnen or *bagents, trntitioner rcruld

be deened ttre enployer and he oorrld nort, bind Brprit De Corp. in cmnecticn therewittt

(Id. at p. 5, par B-8) ; and (v) petiticrrer r,rculd be deened to be an independent

cqrtractor and nottring ccntained in tlre aqreefient shcnrld be onstrued as coferring

arry rights of an enplcyee cn hirn (Id. at p. 5, par B-10).
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10. Petiticner offered no eedi-ble or probative evidene to sustain his

claim that, for ttre lpars in qr-resticr, he was nerely a "salaried enplolzee earning

only W-2 inccne". Rather, tlre credible evidene sutr4nrts the fi:rdjng that petiticrrer

was an independent agent subject to the r:nincorgnrafed hrsiness tax. Petitioner

was not sr.rbject. to the will and control of arry superior to vihcm he reported anl

was free to ctroose tIre neans and nettrods of obtaining a particular result; petitiorer

traveled extensively h:t arranged his crmr itjlerary and appointments; petiticnrer

ffu<ed Lris crm daily work sctredul,e; petitiqrer was nort prcnrided rrittr health, vacatiot

or pensicn benefits frcm arry of his principals; petiticr:er bore ttre aost and

g)<pense of his duties as a sales representative or agent with respect. to an office'

assistants and ttre like wittrout rejmbursenerrt frcm his principal.

11. B1z letter dated Osbober 23, 1974, the Inccne Ta< Bureau requested

ortensive infornntion frcrn petitioner in order to determine his activities and

whettrer or no't. said acLivities sr:bjected him to ur:incrcrgnrated h.rsiress ta<, hrt

petitiorer did not req>ond.

CUNCL;USICNS OF LAli'f

A. That, pr:rs.rant to secbiqrs 722 and 689(e) of ttre Ta< I-aw, trntitimer,

Allen B. Sctnnrartz, bears the h:rden of proof to establish that the corpensatior

reoeived in 1970, 1971 and L972 for his trnrfonnance of senziaes as a sales representative

or agent was for senrices rendered as an enployee rather than as an i:rdependent

agent carrying on an unincorporated business. tvtatter of Naroff v. Tr:11y, 55 A.D.2d

755, 389 N.Y.S.2d 453 (3rd Dept. 1976).
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B. That although section 703 (b) of the Tac Iaw provides that the perfornance

of senrices by an irdividual as an erptoyee shatl not be deened an unlnmryorated

business unless such serrrices constj"tute part of a business regularly carzied on

by such j:ldividual, petitioner has failed to sustain his r.,r-*'rden of prorring ttrat he

was an "enployee" wittrin tfe rcaning of said section. Matt€r of Seifer v.

State Tac Ccnrnis€im, 58 A.D.zd726t 396 N.y.S.?n,493 (3rd Dept. Lg77l .

C. 5l:nt, even if petitioner had stprun an assigrunent of tr"j-s occlusive sales

agency to Aqtnrius Rags, Inc. in or after Jrme, L972, the senzi-ces rerdered. by

said petitioner as an officen of said ocnpany were so integrated ard intenreLated.

witlt his activities as an indeperdent sales representative as to constitute

activities subject to r.rrincorponated hrsiness ta:< within the rcani-ng arrl intent of

sections 703 (b) and (f) of the Tar< Iaw. Ibrson V. Tu1ly et. al . 65 A.D.2d 638,

l[ot. for Lv. to app. den. 46 N.Y.2d 7ll.

D. That, witlrin ttre mean:inq ard irrtent of sections 703 (b) and (f ) of tle Ta<

Law, petitioner dernonstrated all of the irdicia of an entrepreneur rather than an

erployee and, acordingly, ttre inoqre received by petitioner for his senzies as

an irdependent sales representative or agent for the years L970,1971 ard L972 are

subject to r.rninoorlnrated business tar. Matter of Seifer v. State Tal Ocnrn-ission,

supra.

E. That ttte petition of Allen B. Schr,raartz is denied ard the Notioe of

Deficiency iszued against said petiLionen on Febnrarlz 24, L975 is su.stai:red..

DAtrED: Albany, New York

.'J{fif 2 0 ,gB0


