
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter the Petit ion

John H. & Carolyn S. Schultz

AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax Law

fo r  t he  Yea rs  1973  -  1975 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon John H.  & Carolyn S.  Schul tz ,  the pet i t ioner  in  the wi th in proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as  fo l l ows :

John H. & Carolyn S. Schultz
c/o Abrahans Bros.
119  W.  40 rh  s t .
New York, I .Ty 10018

o f

o f

and by deposi t . ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice vs i th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

o f  December ,  1980 .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

12th day



STATE OF NEhI YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

John H. & Carolyn S. Schultz

AFFIDAVIT OF MAIIING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax Law

fo r  t he  Yea rs  L973  -  1975 .

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mail upon T. Gorman Reil ly the representative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr.  T.  Gorman Rei l1y
Hahn, Hessen, Margolis & Ryan
350 Fi f th  Ave.
New York,  NY 10118

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said errapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is

12 th  day  o f  December ,  1980 .

o f

o f



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

John H.  & Carolyn S.  Schul tz
c /o  Ab rahams  B ros .
1 1 9  W .  4 0 t h  S r .
New York,  NY 10018

Dear  Mr .  &  Mrs .  Schu l t z :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  Lo sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concernj-ng the computati-on of tax due or refund allowed in
accordance wi th th is  decis i_on may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ionen and Counsel
Albany,  New York 12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMI{ISSION

Pet i t ioner  I  s  Representat ive
T.  Gorman Rei l ly
Hahn,  Hessen,  Margol is  & Ryan
350 Fi f th  Ave.
New York ,  NY  10118
Taxing Bureau's  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOHN H. SCHUTTZ and CAROLYN S. SCHULTZ

for Redeterminat ion of a Def ic iency or
for Refund of Personal fncome Tax under
Art ic le 22 of the Tax law for the Years
7973, 1974 arrd 7975.

DECISION

Peti t ioners, John H. Schultz and Carolyn S. Schultz,  c lo Abrahams Brothers,

119 West 40th Street,  New York, New York 10018, f i led a pet i t ion for redetermi-

nation of a deficiency or for refund of personal income tax under Articl'e 22

of  the  Tax  Law fo r  the  years  7973,7974 and 1975 (F i le  No.  19670) .

A formal hearing was held before Edward Goodel l ,  Hearing 0ff icer,  at  the

off ices of the State Tax Comnission, Two LIorId Trade Center,  New York, New

York ,  on  March  20 ,  7979 a t  1 :15  P.M.  Pet i t ioners  appeared by  Hahn,  Hessen,

Margo l i s  &  Ryan,  Bsqs .  ( t .  Gorman Re i l l y ,  Bsq. ,  o f  counse l )  and by  Main

Lafrentz & Co. (Jay t .  Dengrove, {PA). The Audit  Divis ion appeared by Peter

Cro t ty ,  Esq.  (A l - i , za  Schwadron,  Esq. ,  o f  counse l ) .

ISSTIES

I .  Idhether pet i t ioners John H. Schultz and Carolyn S. Schultz are taxable

as residents or nonresidents of New York State.

I I .  Whether pet i t ioners, i f  determined to be taxable as nonresidents of

New York State, are ent i t led to al locate part  of  John H. Schultzrs distr ibut ive

share of partnership income received from Abrahams Brothers to sources outside

New York State.

FINDINGS OF FACT

1. Pet i t ioners, John H. Schultz and Carolyn S. Schultz,  t imely f i led
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joint  New York State nonresident income tax reLurns for the years 7973, 1974

and 7975. For the years 1971 and 1972 pet i t ioners t imely f i led joint  resident

income tax returns.

2. 0n Apri l  14, 1977 the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioners, John H. Schultz and Carolyn S. Schultz,  for the

tax years 1973, 1974 and 1975 assert ing that addit ional taxes were due for

each of said years for the fol lowing reasons:

"1. Al locat ion of partnership income and NYS modif icat ions is
disal lowed since the al locat ion of the Abraham Business income has
been d isa l lowed.

2. You are held to be a resident of New York State for the years
7973, 1974, and 1975 since you fai led to provide information requested.r l

Accordingly,  a Not ice of Def ic iency was issued against pet i t ioners John H.

Schu l tz  and Caro lyn  S.  Schu l tz ,  da ted  Apr i l  14 ,  1977,  fo r  the  Lax  years  1973,

1974 and 1975 amount ing  in  the  aggregate  to  $10,309.20 ,  together  w i th  in te res t

t h e r e o n  o f  $ 1  , 4 4 A . 3 0 ,  f o r  a  t o t a l  d e f i c i e n c y  o f  $ 1 1  , 7 4 9 . 5 0 .

3. Pet i t ioners John H. Schultz and Carolyn S. Schultz t imely f i led a

pet i t ion for redeterminat ion of said def ic iency or for refund of tax paid for

the taxable years 7973, 1974 and 1975.

4 .  0n  December  1 ,  1972 pe t i t ioners  so ld  the i r  fami ly  res idence loca ted

in Hunt ington, New York, and purchased a new pr incipal residence in Basking

Ridge, New Jersey. After December 1, \972 and during the years at issue,

pet i t ioners did not maintain a residence or abode within New York State.

CONCIUSIONS OF LAW

A. That pet i t ioners, John H. Schultz and Carolyn S. Schultz,  were not

domici led in or taxable as residents of New York State for the years 1973,

L974 and 1975 within the meaning and intent of  sect ion 605(a) of the Tax Law.

B. That pet i t ioner John H. Schultz 's proport ionate share of partnership

income derived from New York State sources for the years L973, 1974 and 1975
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frorn the

dec is ion

date)  was

returns.

Brothers (as determined in the State Tax Commission

Peti t ion of Abrahams Brothers, s igned on this

correct ly reported by pet i t . ioners on their  respect ive nonresident

C. That the pet i t ion of John H. Schultz and Carolyn S. Schultz for L973,

7974 and' 1975 is granted and the Not ice of Def ic iency issued Apri l  14, L977 is

cance l led .

DATED: Albany, New York STATE TAX COI'IMISSION

0E0 t a te80

partnership Abrahams

in the Matter of the

COMMISSIONER


