
STATE 0F NEhr YORK

STATE TAX COI'IMISSION

In the Matter of the Pet i t ion
o f

Do lores  J .  Russe l l
formerly Delores J.  Sut l i f f

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year

AFFIDAVIT OF MAITING

1965 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Dolores J.  Russel l ,  formerly Delores J.  Sut l i f f  the
pet i t ioner in the within proceeding, bV enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Do lores  J .  Russe l l
formerly Delores J.  Sut l i f f
2 8 3 6  S . E .  C o l t  D r .
Apt.  280
Port land, 0R 972Q2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on wrapper,. is the last
of the pet i t ioner.

Sworn to before me this
30 th  day  o f  0c tober ,  1981.

address

'-t'--



STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Do lores  J .  Russe l l
formerlv Delores J.  Sut l i f f

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1965 .

AFFIDAVIT OT MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and tr'inance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Ferr is F. Boothe the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid lJrapper addressed as fol lows:

Ferr is F. Boothe
Black, Kendal l ,  Tremaine, Boothe & Higgins
3100 First  Nat ional Bank Tower
Port land, 0R 972AI

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depositoty) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

Sworn to before me this
30 th  day  o f  October ,  1981.

further says that the said
herein and that the address

of the representat ive of pe t i t i

addressee is the representat ive
set forth on said l.rrapper is the

I
I{



5TATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  30 ,  1981

Dolores  J .  Russe l l
formerly Delores J.  Sut l i f f
2 8 3 6  S . E .  C o I t  D r .
Apt .  280
Port.land, OR 97202

D e a r  M s .  R u s s e l l :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to secLion(s) 590 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone l/ (518) 457'6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Ferr is F. Boothe
Black, Kendal l ,  Tremaine, Boothe & Higgins
3100 First  Nat ional Bank Tower
Port land, 0R 97201
Taxing Bureau' s Representat ive



STATE OF NEI{ YORK

STATE TAX COMI"fiSSION

In the Matter of the Petition

o f

DOIORES J. RUSSEII
formerly

DOI,ORES J. SUTtItr"F

For Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1965.

DECISION

Pet i t ioner ,  Do lores  J .  Russe l l ,  fo rmer ly  Do lores  J .  Sut l i f f ,  Ap t .  280,

2836 S.E. Colt  Drive, Port land, 0regon 97202, f i led a pet i t ion for redetermina-

t ion of a clef ic iency or for refund of personal income tax under Art ic le 22 of

the  Tax  Law fo r  the  year  1965 ( f i fe  No.  11863) .

Petitioner waived a formal hearing in this matter and requested the Tax

Commission to issue a decision based upon the record as i t  is present ly const i-

tu ted .

ISSI]ES

I. llhether petitioner is entitled to a refund of New York personal income

tax for the year 1965 as a result  of  a loss ar is ing from theft .

I I .  Whether the loss ar is ing from theft  occurred in 1965.

I I I .  Whether the pet i t ioner discovered the loss ar is ing from theft  in 1965.

IV. Whether the Tax Commission is bound by thb findings of facts of the

U.S.  D is t r i c t  Cour t ,  D is t r i c t  o f  Oregon,  la te r  reversed by  the  U.S.  Cour t  o f

Appeals,  Ninth Circui t .

FINDINGS OF FACT

1.  0n  October

resident return for

16, 
'1,966, pet i t ioner

1965. 0n September

New York State income tax

pet i t ioner f i led an amended

f i led  a

5 ,  7 9 6 9 ,
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return for 1965 and a claim for refund of personal income tax for the year 1965

in  the  amount  o f  910,679. I4 .

2. The claim for refund is predicated on the content ion of pet i t ioner

that she was the victim of a conspiracy to defraud her of substantial sums in

cash and frour the sale of of stock by certain individuals in the amount of

$ 3 4 3 , 2 0 0 . 0 0  i n  1 9 6 5 .

3. By not ice dated Actober 26, 1977, pet i t ioner 's claim for refund was

denied. PeLit ioner t imely f i led a pet i t ion for redeterminat ion of said denial .

4.  Pr ior t .o 1965, pet i t ioner had been the recipient of  gi f ts valued in

excess of one million dollars which she had received frorn the founder and board

chairman of Xerox Corporat ion. In 1965 pet i t ioner became involved with one

Al l ie Ianiel lo,  Upon discovering the wealth of pet i t ioner,  Ianiel lo,  with

menbers of his family and their  at torney, proceeded to swindle pet i t ioner out

of her money through investment ventures in rrbusinessestr owned and operated by

the fanniel los. These investment ventures occurred in the 1965 tax year.

5. Fearing for her l i fe,  pet i t ioner lef t  the State of New York. Thereafter,

with the help of an attorney, pet i t ioner attempted to recoup her losses.

Recovery efforts were, for the most part ,  unsuccessful .  In 1969, fai l ing to

recoup the major part of her investments, petitioner located another attorney

who threatened the fanniellos with legal action unless the "investmentsft were

repaid t .o pet i t ioner.

6. In 1969, pet i t ioner f i led a claim for refund of her Federal  income

taxes for the year 1965 on the basis that she had suffered a theft  loss pursuant

to sect ion 165(e) of the rnternal Revenue code. 0n February 1, 1923, she

comnenced an act ion in U.S. Distr ict  CourL in Oregoa for a refund of about

$65'000.00, which amount was al leged to have been overpaid by reason of the

a l leged the f t  loss .
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7. 0n Apri l  10, L973, the Commissioner of Internal Revenue issued a

staLutory not ice of def ic iency for 1955 in the amount of about $50,000.00.

Pet i t ioner t imely pet i t ioned the Tax Court  for a redeterminat ion of the def i-

c iency and pending the Tax Court 's redeterminat ion, the Distr ict  Court  dismissed

pet i t ioner 's  c la im fo r  a  re fund.

8. The Tax Court held that the government was precluded by the statute of

I imitat ions from assert ing a def ic iency against pet i t ioner and that there was

no def ic iency. Pet i t ioner did not assert  her claim of a 1965 theft  loss before

the Tax Court .  She asked the Court  not to decide that issue. Although the

Comnissioner of Internal Revenue asked the Tax Court  to decide the theft  loss

issue,  i t  fa i led  to  do  so .

9. After the judgment of the Tax Court ,  the U.S. Distr ict  Court  reinstated

pet i t ioner 's refund suit  and held that the taxes paid for 1965 were recoverable

by pet i t ioner as a theft  loss deduct ion for that year pursuant to 26 U.S.C.

Sect ion 165(e).  The Commissioner appealed. The United States Court  of  Appeals,

Ninth Circui t ,  reversed the U.S. Distr ict  Court  decision with direct ions to

vacate the judgment and dismiss the act ion (592 f .2d 1069).  The Appeals Court

held that the Tax Court  acquired jur isdict ion to decide not only whether the

Comniss ioner 's  asser t ion  o f  a  de f ic iency  was cor recL ,  bu t  a lso  whether  pe t i t ioner 's

claim that she had overpaid was correct.  I t  further held that the Tax Courtrs

decision was res judicata as to the part icular year in quest ionl  that pet i t ioner

vras not ent i t led to assert  her claim in the Distr ict  Court  for refund of income

tax on the asserted ground that she had been forced into the Tax Court by

reason of her inabi l i ty to pay the asserted def ic iency; that.  the theft  loss for

income tax purposes was to be made not when the al leged swindlers got pet i t ionerrs

money, but when i t  became apparent that the pet i t ioner could not get i t  back.
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Pet i t ioner f iLed a wri t  of  cert iorar i  to revietr  the decision of the Court  of

Appeals but the U.S. Supreme Court denied cert iorar i .

10. Pet i t ioner did not determine that she could not get her money back

unt i l  af ter 1965. Pet i t ioner did oot discover her loss from theft  dur ing the

year  1965.

CONCIUSIONS OF tAW

A. That the U.S. Distr ict  Court  decision that pet i t ioner was ent i t led to

a refund of taxes paid for 1965 as a theft  loss deduct ion is not binding on the

State Tax Commission

B. That the theft  loss did not occur in 1965 as more ful ly set forth in

Finding of Fact "10" supra.

C. That the theft  loss was not sustained in 1965 within the meaning of

SecLion 165(e) of the Internal Revenue Code.

D. That pet i t ioner is not ent i t led to a refund of New York State income

tax for the year 1965.

E.  That  the  pe t i t ion  o f  Do lores  J .  Russe l l ,  fo rmer ly  Do lores  J .  Sut l i f f ,

is hereby denied.

Dated, Albany, New York

r rri t :r u 1gB1
TAX COMMISSION
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

October  30 ,  1981

Dolores J .  Russel l
formerly Delores J. Sutl i f f
2836  S .E .  Co l t  D r .
Apt. 280
Port1and, 0R 97242

Dear  Ms .  Russe l l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat i -ve
Ferr is F. Boothe
Blackr Kendal l ,  Tremaine, Boothe & Higgins
3100 First  Nat ional Bank Tower
Port land, 0R 97201
Taxing Bureau' s Representat ive



STATE OF Nf,W YORK

STATE TEY COM{ISSION

I n  t he  Ma t te r  o f  Lhe  Pe t i t i on

o t

DOIOR-ES J. RUSSEI,I
rornerl .y

DOIORXS J. SUTIIFT'

For  Rede lermina t ion  o f  a  Def ic iency  or  fo r
Refund of Persoaal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Year  1965.

DECIS]ON

P e L i t i o n e r ,  D o l o r e s  J .  R u s s e 1 1 ,  f o r m e r l y  D o l o r e s  J .  S u t l i f f ,  A p t .  2 8 0 ,

2 8 3 6  S . E .  C o I t  D r i v e ,  P o r t l a n d , O r e g o n  9 1 2 0 2 ,  f i l e d  a  p e t i t i o n  f o r  r e d e t e r n i n a -

t . ion  o f  a  de f i -c j .ency  or  fo r  re fund o f  persona l  income tax  under  Ar t i c le  22  o f

c h e  T a x  L a w  f o r  r h e  y e a r  1 9 6 5  ( F i _ l e  V o .  1 1 8 6 3 ) .

Pet i t j -oner waived a formal hearing in this matter and requested the Tax

Commiss ion  to  i ssue a  dec is ion  based upon the  record  as  j - t  i s  p resen l ly  consL i -

lu ted .

ISSIJTS

I .  h 'he ther  pe t i t ioner  i s  en t r t led  to  a  re fund o f  New York  persona l  income

tax  fo r  Lhe year  1965 as  a  resu l !  o f  a  loss  ar is ing  f rom the f t .

I i .  I i r ' he ther  Lhe loss  ar is ing  f rom the f !  occur red  ln  1965.

I I I .  Whether  the  pe t i t . ioner  d iscovered the  loss  ar ls iag  f rom the f i  in  1965.

IV. I{hether the Tax Comrnission is bouad by t .hb f indings of facLs of the

U . S .  D i s t r i c t  C o u r t ,  D i s t r i c t  o f  O r e g o n ,  L a t e r  r e v e r s e d  b y  t h e  U . S .  C o u r t .  o f

Appea ls ,  N in th  C i rcu i t .

FINO]NGS OF FACT

1 .  0n  Oc tobe r  15 ,  1966 ,  peL i t i one r  f i l ed  a  l , f ew  Yo rk  S ta te  i ncome tax

res iden t  re tu rn  f o r  1965 .  0n  Sep tember  5 ,  7969  ,  pe t i . t i one r  f i l - ed  an  amended



- 3 -

7. 0a Apri l  10, 1973, the Comissioner of Inlerual Reveaue issued a

s ta tu to ry  no t ice  o f  de f ic iency  fo r  1965 in  the  amounc o f  about  $50,000.00 .

PetiLioner Linely pet.i.tioaed tbe Tax Court for a redeterninatioo of the defi-

c iency and pending the Tax Courtrs redeterminat ioa, the Distr ict  Court  dismissed

pet i t ioner 's  c la j .m fo r  a  re fund.

8. The Tax Court  held that the governmeot was precluded by the statute of

l in i tat ions from assert ing a def ic iency against peLit ioner and that there l ias

no de f ic iency .  Pet i t ioner  d id  noL asser t  her  c l -a im o f  a  1965 the f t  loss  be fore

the Tax Court .  She asked the Court  not t .o decide that issue. Although the

Conmissioner of Ioternal Revenue asked the Tax Court  to decide the theft  loss

i s s u e ,  i l  f a i l e d  t o  d o  s o .

9 .  A f te r  the  judgnent  o f  tbe  Tax  Cour t ,  the  U.S.  D is t . r i c t  Cour t  re ins ta ted

pet i t ioner 's  re fund su i t  and he ld  tha t  the  taxes  pa id  fo r  1965 were  recoverab le

by  pe t i t iooer  as  a  the f t  loss  deduct ion  fo r  tha t  year  pursuant  to  25  U.S.C.

Sect ion  155(e) .  The Cornn iss ioner  appea led .  The Un i ted  Sta tes  Cour t  o f  Appea ls ,

N inLh C i rcu i t ,  reversed the  U.S.  D is t r i c t  Cour t  dec is ion  w i th  d i rec t ions  to

vacaLe t ,he judgment and dismiss the act ion (592 F.2d 1069).  The -{ppeals Court

held that the Tax Court  acquired jur isdict ion to decide not only whether the

Comniss ioner 's  asser t ion  o f  a  de f ic iency  was cor rec t ,  bu t  a lso  whether  pe t iL ioner 's

clain that she bad overpai-d was correct.  I t .  further held that the Tax Court 's

dec is ion  was res  jud ica ta  as  to  the  par t i cu la r  year  in  ques t ion l  tha t  peL i t ioner

was no t  en t i t led  to  asser t  her  c la im in  the  D is t r i cL  Cour t  fo r  re fund o f  income

tax oo. lhe asserted ground that she had been forced into the Tax Court  by

reason o f  her  inab i l i t y  to  pay  the  asser ted  de f ic iency ;  tha t  the  the f t  loss  fo r

income tax  purposes  was to  be  made noL when Lhe a l leged swind le rs  goL pe t . i t . ioner 's

aloaey, buL when iL becarne appareot that the pet i l ioner could not geL i- t  back.
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Pet i t . ioner  f i led  a  wr i t  o f  cer t io ra r i  to  rev iew the  dec is ioa

Appea ls  bu t  the  U.S.  Supreme Cour t  den ied  cer t io ra r i .

10. Pet i- t ioner did not.  determine that she could not get

un t i l  a f te r  i965 .  Pet i . t ioner  d id  noL d iscover  her  loss  f rom

y e a r  1 9 6 5 .

of the Cou.rt  of

her money back

theft during the

CONCI.USIONS OF LAW

A.  That  the  U.S-  D is t r i c t  Cour t  dec is ion  tha t  pe t . i t ioner  was enL i t led  to

a refuad of taxes paid for 1965 as a theft  loss deduct ion is not binding on the

State Tax Comnission

B. That the theft  loss di .d noL occur ia 1965 as nore ful lv set forth in

F ind iag  o f  Fac t  "10"  supra .

C. That.  the theft .  loss was noL sustained in 1955 wi-thin tbe meaniag of

Sec t ion  f55(e)  o f  the  In te rna l  Revenue Code.

D. That .  pet i l ioner  is  not  enLi t led to a refund of  New York State inconoe

tax  f o r  t be  yea r  1965 .

E,  That .  the  pe t i t ion  o f  Do lores  J .  Russe l l ,  fo rner ly  Do lores  J .  Sut , l i f f ,

i s  hereby  den ied .

Dated ,  A lbany ,  New York

i r r , l  Iu lggl

TE TAX COMMISSION
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STA?E OF NEW YORK

STATE T.q,\ COTftllSSION

In  the  Uat te r  o f  Ehe Pet i t ion

o f

DOIORES J. RUSSEII,
rormerl.y

DOTORXS J. SUTIIFF

For Redelerminat i-on of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 2.2
o f  the  Tax  Law fo r  the  Year  1965.

DECISION

P e t i t i o n e r ,  D o l o r e s  J .  R u s s e 1 1 ,  f o r m e r l y  D o I o r ' r s  J .  S u t l i f f ,  A p t .  2 8 0 ,

2 8 3 6  S . E .  C o l L  D r i v e ,  P o r t l a n d ,  O r e g o n  9 7 2 0 2 ,  f i l e d  a  p e t i t i o n  f o r  r e d e t e r m i o a -

t ion  o f  a  de f ic j .ency  or  fo r  re fund o f  persona l  incorne tax  under  Ar t i c le  22  o f

c h e  T a x  L a w  f o r  t h e  y e a r  1 9 6 5  ( F i I e  N o .  1 1 8 6 3 )

Pet iLioner waived a formal hearing io this matl ler and requested tbe Tax

Commiss ion  to  i ssue a  dec is ion  based upon the  recor< i  as  i t .  i s  p resent ly  cons t i -

tu ted .

ISSLTS

I .  hbetber  pe t i l i oner  i s  en t i t led  to  a  re fund o f  New York  persona l  income

Lax fo r  Lhe year  1965 as  a  resu l t  o f  a  loss  ar is ing  f rom the f t .

I i .  Ia 'he ther  Lhe loss  ar is ing  f rom LhefL  occur re :d  in  1965.

I I I .  Whether  Lb .e  pe t i t . ioner  d iscovered the  loss  ar is iag  f rom the f t  in  1965

IV. l {hether Lhe Tax Commission is bound by thb f indings of facts of 'uhe

U . S .  D i - s L r j - c t  C o u r t ,  D i s L r i c t  o f  O r e g o n ,  l a t e r  r e v e r s e d  b y  t h e  U . S .  C o u r t  o f

Appea ls ,  N in lh  C i rcu i t .

FINOINGS OF FACT

1 .  0 n  O c t o b e r

res ident  re tu rn  fo r

1 6 ,  1 9 6 6 ,  p e t i L i o n e r

l  a  i i n  \ a i r o m h a  r

l {ew York  S ta te  income t .ax

n e t i  t i  o n e r  f i , r  e d  a n  a m e n d e d

f i l e d  a

J ,  L t v r ,
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return for 1965 and a claim for refund of personal income lax for the year 1955

i n  t h e  a m o u n t  o f  S 1 0 . 6 i 9 . L 4 .

2. The claim for refund is predicated on the conteat ion of pet i t ioner

that.  she was the vict j .m of a conspiracy Lo defraud irer of  substant ial  s ,ms in

cash and from the sa.Le of of  stock bv certaia individuals in the anounL of

$ 3 4 3 , 2 0 0 . 0 0  i n  1 9 6 5 .

3 .  By  noL ice  da t .ed  0c tober  26 ,  1977,  pe t i t ioner 's  c la i rn  fo r  re fund was

deo ied .  Pet i t i -oner  t ime ly  f i led  a  peEi t ion  fo r  redeterminat ion  o f  sa id  den ia l .

4 .  Pr io r  to  1965,  peL iL ioner  had been the  rec ip ien t  o f  g i f t . s  va lued in

excess of one mil l i .on dol lars which she had received from the founder and board

chaj-rman of Xerox Corporat i .oa. In 1965 pet i t ioner became involved with one

Al l ie  Ian ie l lo .  Upon d i -scover ing  the  wea l th  o f  pe t i t i .oner ,  Ian ie l Io ,  w i th

members of hls fani ly and Lheir  at . torney, proceeded to swindle pet iLioner out

of her money through iovestment ventures in "businesses" owned and operated by

the Iaaniel los. These investmenl ventures occurred ia t .he 1965 tax year.

5 .  Fear ing  fo r  her  l i fe ,  peL i t ioner  le f t  the  SLate  o f  New York .  Thereaf te r ,

w i tb  the  he lp  o f  aa  a t to rney ,  pe t i t ioner  a l tempted to  recoup her  losses .

Recovery  e f fo r ts  were ,  fo r  the  most  par t ,  unsuccess fu l .  In  1969,  fa i l ing  to

recoup the  major  par t  o f  her  inves tments ,  pe t i t ioner  loca ted  another  aL torney

who t .hreatened the Iaaaiel los wiLh lesal act ion unless the " investments" were

repa id  !o  pe t i - t ioner .

6 .  In  1969,  pe t i t ioner  f i led  a  c la in  fo r  re fuad o f  her  Federa l  income

taxes  fo r  the  year  1965 on  the  bas is  tha t  she  had su f fe red  a  the f t  loss  pursuant

to  Sec t ion  155(e)  o f  t .he  In te rna l -  Revenue Code.  0n  February  i ,  1973,  she

commenced an  ac t ion  in  U.S"  D is t r i c t  Cour t  in  0 regoa fo r  a  re fuad o f  about

565,000.00 ,  wb. ich  amount  was a l leged to  have been overpa id  by  reason o f  the

a l l e g e d  t h e f t  l o s s .
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7. 0n Apri l  10, 1973, the Comnnissioner of Internal Revenue issued a

s taLuLory  no t ice  o f  de f ic iency  fo r  1965 ia  tbe  anounr  o f  about  S50,000.00 .

Pet i t . ioner t imely pet i t ioued the Tax Court  for a redeterninat ion of the def i-

c iency and pending the Tax Courtrs redelerminat ion, the Distr ic l  Court  dismissed

pet . i t ioner 's  c la in  fo r  a  re fund.

B. The Tax Court  held thac the governnent was precluded by the statute of

I imitat ions from assert ing a def ic ieacy against pet i t ioner and that there was

no de f ic iency .  PeL i t ioner  d id  no t  asser t  her  c la in  o f  a  1965 tbe f t  loss  be fore

the Tax Court .  She asked Lhe Court  not Lo decide thaL issue. Although the

Connissioner of Internal Revenue asked the Tax CourL to decide the theft  loss

i s s u e ,  i t  f a i l e d  t o  d o  s o .

9 .  A f te r  the  judgment  o f  tbe  Tax  Cour t ,  the  U.S.  D is t r i c t  Cour t  re ios ta ted

pet. i t j -oner 's refund suit  and held that the taxes paid for 1965 were recoverable

by  pe t i t . ioner  as  a  the f t  loss  deduct ion  fo r  tha l  year  pursuant  to  26  U.S.C.

Sect ion  165(e) .  The Comniss ioner  appea led .  The Un i ted  Sta tes  Cour t  o f  Appea ls ,

N in th  C i rcu i t ,  reversed the  U.S.  D is t r i c t  Cour t  dec is ion  w i th  d i rec t ions  to

vacaLe the  judgment  and d ismiss  the  ac t ion  (592 F .2d  1069) .  The Appea ls  Cour t

held Lhat the Tax Court  acquired jur isdict ion to decide not.  only whether the

Commiss ioner 's  asser t ion  o f  a  de f ic iency  was cor rec t ,  bu t  a lso  whether  peL i t ioner 's

c la in  tha t  she  had overpa id  was cor rec t .  I t  fu r ther  he ld  tha t  Lhe Tax  Cour t ' s

dec is ion  was res_ jud ica la  as  to  the  par t i cu la r  year  in  ques t ion l  tha t .  pe t i t ioner

was not ent iLled to assert  her claim in- the Distr i -ct  Court  for refund of income

tax oa the asserted grouad that she had been forcec, into the Tax Court  by

reason o f  her  inab i l iLy  to  pay  t .he  asser ted  de f ic ie ,ncy ;  tha t  the  the f t  loss  fo r

incone tax purposes e/as t .o be made not when the al1.eged swindlers got.  pet i t . ioner 's

noney,  bu t  when iL  became apparent  lha t  the  pe t iL ioner  cou ld  no t  geL i t  back .
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Pet . i t ioner  f i led  a  wr i t  o f  cer t io ra r i  to  rev iew the  dec is ion

Appea ls  bu t  the  U.S.  Supreme Cour t  den j .ed  cer t io ra r i .

10. Pet i t ioner did not determine that she could not get

un t . i l  a f te r  1965.  Pet i t ioner  d id  no t  d iscover  her  loss  f rom

y e a r  1 9 5 5 .

is  hereby  den ied .

Dated ,  A lbany ,  New York

t lr , 1 
'.1 

tJ 1981

TAT.E T.{X c0ro{IssI0N

.AJn &IG

SSIONER

of the Court  of

her money back

theft during the

r..1l-.$----^

CONCI.USIONS OT LAI.{

A .  ThaL the  U.S.  D is t r i c t  Cour t  dec is ion  tha t  pe t . i t . j -oner  was enL iL led  to

a refund of taxes paid for 1965 as a theft  loss deduct ion is noL binding on the

Sta te  Tax  Comniss ion

B. That the theft  loss did not occur in 1965 as nore ful lv set forth in

F ind ing  o f  Fac t  "10"  supra .

C. That.  the theft .  loss was not sustained in 1965 within the meaning of

Sec t ion  165 (e )  o f  the  fn te rna l  Revenue Code.

D. That pet i t ioner is not ent i t led Lo a refund of New York Stare income

tax  fo r  the  year  1965.

E .  T h a t  t h e  p e t i t i o n  o f  D o l o r e s  J .  R u s s e l l ,  f c r n e r l y  D o l o r e s  J .  S u t l i f f ,

'\ ,'
, r ,  I  \

\\\\---


