
STATE OI' NEI,I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Phi l ip & Estel le Rubin

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Yeax L974.

AIT'IDAVIT OF MAILING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Phi l ip & Estel le Rubin, the pet i t ioner in the within proceedinS, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Philip & Estelle Rubin
62-95 Saunders St.
Apt. 4-D
Rego Park, NY LI374

and by deposit ing same enclosed in a postpaid properly addressed lrrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Postal  Service within the State of New York.

i n a

of the

That deponent further says that the said addr

and that the address set forth on said wrapper is

pet i t ioner.

Sworn to before me this

3rd  day  o f  October ,  1980.

e is the pet i t ioner herein

last known address of the

e s  s e

the



STATE OF NEW YORK
STATE TAX COMUISSION

In the Matter of the Petition

o f

Phi l ip & Estel le Rubin

for Redetermination of a Deficiency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Year  1974.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

3rd day of 0ctober,  1980, he served the within not ice of Decision by cert i f ied

mail upon Edward Lorell the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

h'rapper addressed as fol lows:

Mr. Edward Lorell
1250 Sixth Ave.
New York, l{Y 100L9

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent. further says that the said addressee is the representative of

the pet i t . ioner herein and that the address set forth on said rdrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

3rd  day  o f  October ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  3 ,  1980

Phi l ip & Estel le Rubin
62'95 Saunders St.
Apt.  4-D
Rego Park, NY 11374

Dear  Mr .  &  Mrs .  Rub in :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have novJ exhausted your right of review at the administrative Ievel.
Pursuant to sect i .on(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civit Practice Laws and Rules, and must be coumenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (s18) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Edward Lorell
L250 Sixth Ave.
New York, NY 10019
Taxing Bureaut s Representative



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PHII,IP RUBIN and ESTEIIE RUBIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art-icLe 22
of the Tax Law for the Year 1974-

A smal l  c laims hearing was

at the off ices of the State Tax

New York ,  on  March  24 ,  1980 a t

with Edward Lore1l.  The Audit

(Wi l l iam Fox ,  Esq. ,  o f  counse l )

DECISION

held  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

Commission, Two Wor1d Trade Center,  New York,

1 :00  P.M.  Pet i t ioner  Ph i l ip  Rub in  appeared

Div is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.

Pet i- t ioners, Phi l ip Rubin and Estel le Rubin, 62-95 Saunders Street,  Rego

Park, New York 17374, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic le 22 of the Tax Law for the year

1974 (F i re  No.  19716) .

ISSIIE

Whether pet i t ioner,  Phi l ip Rubin was domici led in,  and a resident of New

York State during the ent ire year 7974.

FINDINGS OF FACT

1. Pet i t ioners, Phi l ip Rubin and Estel le Rubin, t imely f i led a New York

State Combined fncome Tax Return for the year 1974 wherein, per computat ions

on a Schedule for Change of Resident Status attached thereto, pet i t ioner

Phi l ip Rubin reported only those wages earned pr ior to his al leged change of

residence. 0n the back of said schedule pet i t ioner r , i r rote "wife resident ful l

year".  Addit ional ly,  pet i t ioner Phi l ip Rubin f i led a New York State CIaim for
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Resident Tax Credit  wherein a credit  of  $224.24 was claimed for taxes paid to

the Stat.e of Pennsylvania, on qrages earned in said state during the port ion of

the year in which pet i t ioner is purported to have been a bona f ide resident of

Pennsylvania. To evidence pet i t ioner 's Pennsylvania tax l iabi l i ty,  he submitted

a copy of his 1974 tax return f i led with said state, wherein, "nonresident"

was checked as his residency status, with New York indicated as his state of

res idence.  A I I  the  a fo rement ioned documents  l i s ted  pe t i t ioner 's  address  as

62-65 Saunders  S t ree t ,  Rego Park ,  New york .

2. 0n May 23, 1977 the Audit  Divis ion issued a Stat.ement of Audit  Changes

to pet i t ioner Phi l ip Rubin wherein i t  held that he did not ef fect a change of

domici le during 7974 and accordingly held al l  his income as taxable to New

York. Addit ional ly on said date, a Statement of Audit  Changes r.ras issued to

Este l le  Rub in ,  where in  s ince  she had f i led  as  a  fu l l  year  res ident ,  the  so le

adjustment was the reduct ion of her claimed i tenized deduct ions. This was

done to al low a more benef ic ial  apport ionment of such deduct ions between

pet i t ioners, based on the increased adjusted New York income of Phit ip Rubin

as  exp la ined above.  Accord ing ly ,  a  separa te  Not ice  o f  Def ic iency  was issued

aga ins t  each pe t i t ioner  on  May 23 ,  7977,  asser t ing  add i t iona l  persona l  income

Lax o f  $960.84 ,  p lus  in te res t  o f  $171.85 ,  fo r  a  to t .a l  due f rom Ph i l ip  Rub in  o f

$ 1 , 1 ' 3 2 . 6 9 ,  a n d  a d d i t i o n a l  p e r s o n a l  i n c o m e  t a x  o f  $ 4 0 1 . 1 7 ,  p l u s  i n t e r e s t  o f

$ 7 1 . 7 5 ,  f o r  a  t o t a l  d u e  f r o m  E s t e l l e  R u b i n  o f  g 4 7 2 . 9 2 .

3. Pet i t ioner Phi l ip Rubin contended that he changed his domici le and

residence from New York to the St.ate of Pennsylvania on June 20, 1974, when he

began employment as an invest igator with the special  prosecutor 's off ice in

Phi l3delphia. Pr ior to such t ime pet i t ioner was a bona f ide resident of New

York  Sta te .



4. Pet i t ioner Phi l ip Rubin

detect ive with the New York City

Pennsylvania employment since iL

contended that at the tirne of his

permanently.
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contended that he left his employment as a

Pol ice Department Lo accept the above stated

appeared to be benef ic ial  to his career.  He

move, his intent was to remain in Pennsylvania

5. Pet i t . ioners moved to Phi lBdelphia, Pennsylvania, where they l ived in

a furnished apartment which was rented on a month to month basis.

6. After removal f rom New York State pet i t ioner 's cont inued to maintain

their  New York apartment located aL 62-65 Saunders Street,  Rego Park, New

York. Pet i t ioner Phi l ip Rubin test i f ied that he maintained the apartment so

that his wife,  who cont inued to work in New York could stay there on days she

was required Lo work late.

7. Pet i t ioners cont inued to maintain a New York bank account whi le thev

l ived in Pennsylvania.

8. In January, 1975 pet i t ioner Phi l ip Rubin decided to terminate his

employment in Philadelphia and both he and his wife moved back to their New

York apartment.

CONCLUSIONS 0F LAI{I

A. That a domici le once establ ished cont inues unt i l  the person in guest ion

moves to a new locat ion with a bona f ide intent ion of making his f ixed and

permanent home there. No change of domicile results from the removal to a nev/

locat ion i f  the intent ion is to remain there only for a l imited t ime (20 NYCRR

1 0 2 . 2 ( d )  ( 2 )  .

B. That pet i t ioner,  Phi l ip Rubin has not sustained his burden of proof

reguired pursuant to sect ion 689(e) of the Tax law, to show that he intended

Lo remain premenently in Pennsylvania. Accordingly,  he is therefore deemed to

have been domici led in New York State during the ent ire year 1974.
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C. That any person domici led in New York is a resident for income tax

purposes for a specif ic taxable year,  unless for that.  year he sat isf ies al l

three of the fol lowing requirements: (1) he maintains no permanent place of

abode in this State during such year,  (2) he maintains a permanent place of

abode elser*here during such ent ire year,  and (3) he spends in the aggregate

not more than 30 days of the taxable year in this State (20 NYCFR 702.2(b)).

Since pet i t ioner Phi l ip Rubin has not sat isf ied the above stated require-

ments he is deemed to have been a resident of New York Stat.e during the ent ire

year  1974.

D. That.  the pet i t ion of Phi l ip Rubin and Estel le Rubin is denied, and

the not ices of def ic iency dated May 23, 7977 are sustained together with such

addit ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX C0MMISSI0N

ocT 0 3 1980
STATE TAX COMMISSION

COMMISSIONER


