
STATE OF NEW YORK
STATB TAX COMMISSION

In the Matter

Pearl  Rubin

of the Pet i t ion

o f

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax law

for  the  Years  7977 -  7974.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within noLice of Decision by cert i f ied

mai l  upon Pearl  Rubin, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid r{rapper addressed as fol lows:

Pearl- Rubin
I4A-22 Debs p l .  Ap t .  22-A
Bronx, NY 10475

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States PostaI Service within the State

That deponent further says that the said

and that the address set forth on said vrrapper

pet i t ioner .

Sworn to before me this

20 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Pearl  Rubin

the Pet i t ion

AI'FIDAVIT OF MA]LING

for RedeLerminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  7977 -  7974.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Victor Nerf in the representat ive of the pet iLioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

rdrapper  addressed as  fo l lows:

Mr. Victor Nerf in
3155 Grand Concourse
Bronx, NY 10468

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representative of
the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of Lhe representat ive of the pet i t ioner.

Sworn to before me this

20 th  day  o f  June,  1980.

o f

o f



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 20, 1980

Pearl  Rubin
I4O-22 Debs P l .  Ap t .  22-A
Bronx, NY 70475

Dear  Ms.  Rub in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have noqt exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO of t"he Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  noL ice .

Inquiries concerning the comput.ation of tax due or refund allor.red in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ionen and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representa t ive
Victor Nerf in
3155 Grand Concourse
Bronx, NY 10468
Taxing Bureau's Representat ive



STAf,E OF NEW YORK

STAf,E TAX CO,${ISSICD{

In the llatter of tlre Petition

of

PEARI, RUB]N

for Redetermfuntion of a Deficienqg or
for Refund of Personal Inore Tar< r.lrder
Article 22 of the Tar Law for the Years
L97L, 1972, 1973 and 1974.

DECISION

Petitioner Pearl Rulcin, L40-22 Debs P1aoe, Apt. 22-A, Brorx, Nenv York L0475,

filed a petition for redetermination of a deficienqg or for refurd of personal

incone ta< under Article 22 of the Tax Larr for ttre lears L97L, L972, L973 and, L974

(File No. 15188).

A slnalI claims hearing was held before Arbtu:r Jonhson, Il,earing Offier, at ttre

offices of the State Tax Conmission, T\lo l{orld Trade Center, No'r York, Nerr York, on

Septenber L9, L979 at 1:15 P.M. PetiLioner atrpeaned hryz Victor Nerfin, CpA. The

Alrdit Division atr4nared by Ralph J. Veccf$o, Ese. (Abraham Sctnlrartz, Esq., of

cor:nse1).

ISSUE

lttether petitioner proSnrly oorputed a net operating loss for L974, and if so,

was suclr loss properly caried back to Lg7L, L972 and L973.

FINDINGS OF FACI

1. Petitioner, Pearl RLdcin, tfurely filed Nsv York State inoqre ta:< resident

returns for 1971 thnou$r L973. On April 5, L975, petitiorer filed a New York State

Incqre Tal Resident Return for L974 along r,aittr alrended returns for 1971 ttrrough

L973. In L974, petitioner inctrmed an cperating loss of $41764.63 wtdcfr resulted

frqn a foreclosure prooeeding on incore properEy crmred by ptitioner. Petitioner

clairred $L,764.63 of the loss on ter L974 return and carried back $1,OO0.OO on eactr

of ttrc atrended returns. Ihe aneruted returns filed for L97L througfi 1973 shorrued

over?ayrEnts of $26.L0, $30.75 and $30.00, respectively.
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2. Oa June 2t L976, ttre Arrdit Division issued a Statenent of Refi-nd Mjr.r.stnent

to petitioner whictr corputed a net operating loss for 1974 of $785.63 kDz reducing

petitS-oner's total inoone by the entire arrount of ttre operating loss ($41764.63).

The net operating loss ($ZgS.63) was camied back to L97L, !fiich result€d in an

adjusted refurd dr:e of $20.50. Acoordingly, on Jr:ne 2, L976, a notice of disallcnnranae

was issued to petitioner indicaUing that $5.60 of her 1971 refi.rrd was disallo^ied.

On Jr:ne 28, L9'16, a notice of disallcr,rance was issued to petitioner vrtrictr

disallolaled her claim in fulI for l-:972 and 1973 on tlre gror:nds that a net operating

loss nnrst first be carried bad< to the ttrird preceding ta>< year and only the remaining

balance is available for carryback to the second and first preceding taxable yearsr.

Since tlre 1974 net operating loss was entirely absorbed i:r 197I, there was no

carq'bacJ< dedrrctj-on available for tkre ottrer years.

3. The Audit Division stipulated that petitioner elr:oneously paid personal

inccne ta:es of $15.20 in L974 dr:e to ttre net operating loss and ttrereby is entitled

to a refirnd.

4. Petitioner filed anended United States individr:al inacne tax returns for

1971 through 1973 and contended ttrat srrctr retums were prepared based on instnrctions

given her by tlre Internal Revenue Senrice. Petitj-oner received a refi:nd in eactr of

the years from tlre Internal Revenlre Senrice and ttrus concltried that ttre IRS accepted

her rettrod of dedrrcting tlre operating loss, and accordingly, srrctr nettrod should be

accepted by New York Sta@.

ccNc[_.,usrchls oF ratil

A. that petitioner, Pearl Rrbjn, incrrred an operating loss in L974i that ttre

entire anpunt of suctr loss nnrst be dedrrcted in ttre year in which ttre loss occured,

in acordance wittr ttre provisions of sestion 461(a) of tlre Internal Revenr.re @de;

Ihat petitj-oner incrcn:ect1y allocated the 1974 operating loss over a three year

period rather than corputing a net operating loss for L974.



- 3 -

B. Ihat a net operating loss occurs when total allorrrable deductions are

greater than gross jncore for the year wittrin the neaning of seclion L72(c) of the

Internal Rerzenue Code. The statenen'E of Refi.nd Adju.stnent referred to in Finding

of Fact "2" acsl'rately reflects petitionerrs net operating loss for 1974 and

properly ca.ried back said loss to L97I.

C. Ttrat ttre State Tax @rmission is not required to accept as oorrect arry

Federal cLrange in taxable inqre pursr.rant te 20 IIYCRR J53.4.

D. Tfiat the petition of Pearl Rubin is gnarrted to ttre elctent that petitioner

is errtitled to a refi:nd of $15.20 for L974, in accordance with Finding of Fact "3";

and ttrat except as so girarrted, the petition is in all other restrEcbs denied and the

notices of refrrnd d:isallcnuane issued Jr:ne

D?fIED: Albany, New York

JUN 2 o $80

, L976 and Jr.rre 28, L976 are sr:.sta.ined.

TA)(


