
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Jerome C. Rosenthal

the Petition

AFFIDAVIT OF MAII,ING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Ref 'nd of

Personal Income Tax

under Art ic le 22 of the Tax law

f o r  t h e  Y e a r s  L 9 7 2  & . 1 9 7 3 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  19B0,  he served the wi th in not i -ce of  Decis ion by cer t i f ied

mai l  upon Jerome C.  Rosenthal ,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid v l rapper addressed as

f o l l o w s :

Jerome C. Rosenthal
145 South Dr .
Egger tsv i l le ,  NY L4226

o f

o f

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

proper ly  addressed wrapper in  a

exclus ive care and custodv of  the

of  New York.

addressee is  the pet i t ioner  here in

is the last known address of the

C/^Sworn to before me th is

28th day of  November,  1980.

(



STATE OF NEW YORK
STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

Jerome C.  Rosenthal

AT'FIDAVIT OF MAITING

for Redeterminat ion

of a Determination

Personal Income Tax

under Art ic le 22 of

for the Years 1972

.  o f  a Def ic iency or  a Revi -s ion

or a Refund of

the Tax Law

&  1 9 7 3 .

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Jul ius M. Ramm the representat i -ve of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Jul ius M. Ramm
McDonough, Boasberg, Hamsher, Heller & Ramm
930 Walbr idge BIdg.
Buffalo, NY L4202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post  of f ice or  of f ic ia l  deposi tory)  under Lhe exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representat ive of the pet i t ioner.

Sworn to before me th is

28th day of  November,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Jerome C.  Rosenthal
145 South Dr.
Eggertsv i l le ,  NY 74226

Dear  Mr .  Rosen tha l :

Please take not ice of  the Decis ion of  the State Tax Cornmiss ion enclosed
herewi th.

You have nohr exhausted your right of revier,r at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ' ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12?27
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Julius M. Ramm
McDonough, Boasberg, Hamsher, Hel ler & Ramm
930 Walbr idge B ldg .
Buffalo, NY 74202
Taxing Bureau' s Representative
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STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JEROME C. ROSENTHAL

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax f,aw for the Years
L972 and 1973.

DECISION

Peti t ioner,  Jerome C. Rosenthal,  145 South Drive, Eggertsvi l le,  New York

L4226, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax Law for the years 7972 and

1 9 7 3  ( F i l e  N o .  1 2 5 9 1 ) .

A smal l  c laims hearing was held before Carl  P. l { r ight,  Hearing Off icer,

at Lhe off ices of the State Tax Commission, Genesee Bui lding, One West Genesee

St ree t ,  Bu f fa lo ,  New York ,  on  November  21  1979 a t  9 :15  A.M.  Pet i t ioner  appeared

by Jul ius M. Ramrn, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(Pau l  A .  Le febvre ,  Esq.  ,  o f  counse l ) .

ISSIJE

Whether pet i t ioner,

the amount of unpaid New

pr ises ,  Inc .  fo r  7972 and

Jerome C. Rosenthal,  is

York State withholding

1973.

FINDINGS OF FACT

liable for a penalty equal to

taxes due from Modulex Enter-

1. Modulex Enterpr ises, Inc. fai led to pay over to the Income Tax Bureau

New York State personal income taxes withheld fron its employees during the

period July 1, 1972 through June 30, 7973.

2. 0n 0ctober 28, L974, the Income Tax Bureau issued a Statement of
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Def ic iency against pet i t ioner,  Jerome C. Rosenthal,  imposing a penalty equal

to the amount of New York State withholding taxes due from Modulex Enterprises,

fnc. dur ing the period for July 1, 1972 through June 30, 7973. The def ic iency

I, tas issued on the grounds that pet i t ioner was required to col lect,  t ruthful ly

account for and pay over said taxes and that he wi l l fu l ly fai led to do so. In

accordance with the aforesaid Statement of Def ic iency, the Income Tax Bureau

issued a  Not ice  o f  Def ic iency  fo r  $5 ,996.32 .

3. Movable Homes, Inc. was a company equal ly owned by pet i t ioner and

three other people. This company erected modular hones in North Tonawanda,

New York. Its major supplier of modular homes was a company called Mighty

Mobi le,  Inc. who r*ent bankrupt.  In order to keep a suppl ier of  urodular homes,

in Apri l ,  7972, Modulex Enterpr ises, Inc. was formed and i t  purchased the

assets of Mighty Mobi le,  Inc. Fi f ty percent of the stock of Modulex Enterpr ises,

fnc, was owned by Movable Homes, Inc. and the remaining fifty percent was

equally owned by the four owners of Movable Homes, fnc. who made up the Board

of  D i rec to rs  fo r  Modu lex  Enterpr ises ,  Inc .

4. Mr. Robert  Given was off ice manager of Mighty Mobi le,  Inc..  hlhen

Modulex Enterpr ises, Inc. r^ras formed, Mr. Given was made General  Manager of

Modulex Enterpr ises, Inc. to run the day-to-day affairs of the company. In

his capacity as General  Manager,  he control led the books and records of the

corporat ion, s igned checks, prepared the payrol l  and signed tax returns. A

bookkeeper,  Kay Miggins, under the direct ion of Mr. Given also signed State

tax returns, Mr. Given, by memorandum dated October 2, 1972, informed the

Board of Directors, that start ing with the f i rst  week of 0ctober 1972, an

Escrow Tax Account in Marine Midland Bank was being set up for taxes. The

peti-tioner and the three other members of the Board of Directors were not

authorized to sign checks against the Escrow Tax Account.  The pet i t ioner was
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authorized to sign checks in the general  checking account of Modulex Enterpr ises,

Inc.,  but did not.  Marine Midland Bank was also engaged to provide payrol l

service for Modulex Enterpr ises, Inc. Pet i t ioner contended that he rel ied on

Mr. Given and the Bank to make timely paynents of New York withholding taxes

and had no knowledge that they were not being paid.

5. The four members of the Board of Directors of Modulex Enterpr ises,

Inc. were also off icers of the corporat ion. They were Mr. Morley P. Davis,

President;  Ernest G. Fekete, Vice President,  Jerone C. Rosenthal,  Secretary

and Leonard Morr is,  Treasurer.  AIf  four off icers were not involved with the

day- to -day-opera t ion  o f  Modu lex  Enterpr ises ,  Inc . ,  bu t  re l ied  on  Mr .  G ivents

expertise however they had knowledge of liquidity and federal withholding tax

problems during the period at issue. The petit.ioner did not know of the New

York State withholding tax l iabi l i ty unt i l  sometime after al l  four off icers

tendered their  resignat ion as off icers on May 24, 7973. The resignat ions were

effect ive imrrediately in order to give Robert  M. Potteiger (a new investor) a

free hand as to choice of of f icers and other management matters.

6. Mr. Potteiger was brought in as an investor and pr incipal stockholder

(60 percent) af ter a hard search for addit ional capital  by the or iginal  Board

of Directors. Mr. Potteiger was brought to the attent ion of the Board of

Directors by Mr. Given, who also worked part  t ime for Mr. Potteiger.

7. I t  was determined later by the pet i t ioner and the other or iginal

stockholders that short ly af ter Mr. Potteiger became involved, he deposited in

a separate checking account,  t i t led "R. M. Potteiger agent for Modulex Enter-

p r ises ,  Inc . " ,  the  sum o f  $30r000.00  to  p rov ide  add i t iona l  work ing  cap i ta l .

From then on this checking account was used for the business purposes of

Modulex Enterpr ises, Inc.,  for which the pet i t ioner was not authorized to sign

checks. From this account,  del inquent Federal  payrol l  taxes for L972 wexe

p a i d .
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B. The petitioner argued Lhat at the time the New York State Income Tax

Bureau issued the notice and demands for payment of withholding tax due (from

June 1973 on) to Modulex Enterpr ises, fnc.,  the corporat ion had the funds to

pay l iabi l i t ies i f  the State had tr ied to col lect.  Pet i t ioner further argued

that even if he had known about the notice and demands at the time of issuance,

he could have done nothing since he no longer control led corporate affairs.

9. The Internal Revenue Service found the petitioner not liable for the

Federal  100 Percent Penalty for the quarter ending June 30, 7973, which is

a lso  a t  i ssue here in .

CONCLUSIONS OF LAW

A. That pet i t ioner,  Jerome C. Rosenthal,  was a person required to col lect,

truthfully account for and pay over New York State withholding taxes due from

Modulex Enterpr ises, Inc. for the year L972 and for the period January L,

through lTay 24, 1973 in accordance with the meaning and intent of section

685(n) of the Tax Law.

B. That I t the term wi l l fu l  as used in the statute means an act,  default

or conduct voluntarily done with knorrledge that, as a result, trust funds

belonging to the government will be used for other purposes (Matter qf L.evin

v .  G a l l m a n ,  4 2  N . Y . 2 d  3 2 , 3 9 6  N . Y . S . 2 d  6 2 3 ,  3 6 4  N . E . 2 d  1 3 1 6 ) .  P e t i t i o n e r s

connot avoid responsibility by failing to concern themselves and seeing that

taxes are being paid when they are obviously in charge of assets of the coqpor-

at i -on. McHuglr v.  State Tax Cornrnission, 477 NYS2d 799.

C. That since pet i t ioner Jerome C. Rosenthal fai led or caused Modulex

Enterpr ises, Inc. to wi l l fu l ly fai l  to col lect,  t ruthful ly account for and pay

over Ne'e York State taxes due frorn said corporat ion for the period July 1,

7972 t}rrough May 24, L973, a penalty equal to the amount of unpaid withholding

taxes was properly asserted against him in accordance with sect ion 685(g) of
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the Tax Law.

D. That the pet i t ion of Jerome C. Rosenthal is granted to the extent

Lhat the penalty imposed in accordance with sect ion 045(g) of the Tax Law for

the period May 25, 1973 through June 30, 1973 is cancel led.

E. That the Audit  Divis ion is hereby directed to accordingly modify the

Notice of Def ic iency issued October 28, 7974 to be consistent with the decision

rendered herein, and that said pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMI'TISSION

Nov 2 8 1980

COMMISSIONER



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Jerome C.  Rosenthal
145 South Dr.
Egge r t sv i l l e ,  NY  14226

Dear  Mr .  Rosen tha l :

Please take not ice of  the Decis ion of  the State Tax Comrniss ion enclosed
herewi th.

You have novt exhausted your right of review at the administrative Ievel.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Julius M. Ramm
McDonough, Boasberg, Hamsher, Hel ler & Ramm
930 Walbr idge B ldg .
Buffalo, NY 14202
Taxing Bureau's Representat ive



STATE OT NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JERO}M C. ROSENTHAL

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1972 and 1973.

DECISION

Peti t ioner,  Jerone C. Rosenthal,  145 South Drive, Eggertsvi l le,  New York

74226, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax law for the years 1972 and

1 9 7 3  ( F i l e  N o .  1 2 5 9 1 ) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing 0ff icer,

at the off ices of the State Tax Commission, Genesee Bui lding, One l ,Jest Genesee

St ree t ,  Bu f fa lo ,  New York ,  on  November  2 ,1979 a t  9 :15  A.M.  Pet i t ioner  appeared

by Jul ius M. Ramm, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(PauI  A .  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner,  Jerome C. Rosenthal,  is l iable for a penalty equal to

the amount of unpaid New York State withholding taxes due from Modulex Enter-

p r ises ,  Inc .  fo r  1972 and L973.

FINDINGS OF FACT

1. Modulex Enterpr ises, Inc. fai led to pay over to the Income Tax Bureau

New York State personal income taxes withheld from its employees during the

period July 1, 1972 through June 30, 1973.

2. On October 28, 1974, the Income Tax Bureau issued a Statement of
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Def ic iency against pet i t ioner,  Jerome C. Rosenthal,  inposing a penalty equal

to the amount of New York State withholding taxes due from Modulex Enterprises,

Inc. dur ing the period for July L, \972 through June 30, 1973. The def ic iency

was issued on the grounds that pet i t ioner was required to col lect,  t ruthful ly

account for and pay over said taxes and that he wi l l fu l ly fai led to do so. In

accordance with the aforesaid Statement of Def ic iency, the Income Tax Bureau

issued a  Not ice  o f  Def ic iency  fo r  95r996.32 .

3. Movable Homes, Inc. was a company equal ly owned by pet i t ioner and

three other people. This company erected modular homes in North Tonawanda,

New York. I ts major suppl ier of  modular homes was a company cal led l l ighty

Mobi le,  Inc. who went bankrupt.  In order to keep a suppl ier of  modular homes,

in Apri l ,  1.972, Modulex Bnterpr ises, Inc. was formed and i t  purchased the

assets of Mighty Mobi le,  Inc. Fi f ty percent of the stock of Modulex Enterpr ises,

Inc. I^tas owned by Movable Homes, Inc. and the remaining fifty percent was

equally owned by the four owners of Movable Homes, Inc. who made up the Board

of Directors for Modulex Enterpr ises, Inc.

4. Mr. Robert  Given was off ice manager of Mighty Mobi le,  Inc..  l , lhen

Modulex Enterpr ises, Inc. was formed, Mr. Given was made General  Manager of

Modulex Enterpr ises, Inc. to run the day-to-day affairs of the company. In

his capacity as General  Manager,  he control led the books and records of the

corporat ion, s igned checks, prepared the payrol l  and signed tax returns. A

bookkeeper,  Kay Miggins, under the direct ion of l l r .  Given also signed State

tax returns. Mr. Given, by memorandum dated October 2, 1972, informed the

Board of Directors, that start ing with the f i rst  week of October 1972, an

Escrow Tax Account in Marine Midland Bank was being set up for taxes. The

pet i t ioner and the three other members of the Board of Directors were not

authorized to sign checks against the Escrow Tax Account.  The pet i t ioner was
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the Tax Law.

D. That the pet i t ion of Jerome C. Rosenthal i -s granted to the extent

that the penalLy imposed in accordance with sect ion 685(g) of the Tax Law for

the period May 25, 1973 through June 30, 1973 is cancel led.

E. That the Audit  Divis ion is hereby directed to accordingly modify the

Notice of Def ic iency issued October 28, I974 to be consistent with the decision

rendered herein, and that said pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COHMISSION

Nov 2 I 1980

ISSIONER
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STATE OT' NEI{ YORK

STATE TAX COUMISSION

In the Matter of the Petition

o f

JEROME C. ROSENTHAI

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
t972 and 1973.

DECISION

Peti t ioner,  Jerome C. Rosenthal,  145 South Drive, Eggertsvi l le,  New York

14226, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal incorne tax under Article 22 of the Tax Law for the years 1972 and

1 9 7 3  ( F i r e  N o .  1 2 5 9 1 ) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,

at the off ices of the State Tax Comnission, Genesee Bui lding, One West Genesee

Street,  Buffalo,  New York, on Novembex 2, 1979 at 9:15 A.M. Pet i t ioner appeared

by Jul ius M. Ramm, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(Pau l  A .  le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet. i t ioner,  Jerome C. Rosenthal,  is

the amount of unpaid New York State withholding

pr ises ,  Inc .  fo r  1972 and L973.

l iable for a penalty equal to

taxes due from Modulex Enter-

FINDINGS OF FACT

1. Modulex Enterpr ises, Inc. fai led to pay over to the Income Tax Bureau

New York State personal income taxes withheld from its employees during the

period July 1, 1972 through June 30, L973.

2. On October 28, 1974, the Income Tax Bureau issued a Staterrent of
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Def ic iency against pet i t ioner,  Jerome C. Rosenthal,  imposing a penalty equal

to the amount of New York State withholding Laxes due from Modulex Enterprises,

Inc. dur ing the period for JuIy 1, 1972 through June 30, 7973. The def ic iency

was issued on the grounds that pet i t ioner was required to col lect,  t ruthful ly

account for and pay over said taxes and that he wi l l fu l ly fai led to do so. In

accordance with the aforesaid Statement of Def ic iency, the Income Tax Bureau

issued a  Not ice  o f  Def ic iency  fo r  $5 ,996.32 .

3. Movable Homes, Inc. \,eas a company equally owned by petitioner and

three other people. This company erected modular homes in North Tonawanda,

New York. I ts rrajor suppl ier of  modular hones was a company cal led Highty

Uobi le,  Inc. who went bankrupt.  In order to keep a suppl ier of  modular homes,

in Apri l ,  \972, Modulex Enterpr ises, Inc. was formed and i t  purchased the

assets of Mighty Mobi le,  Inc. Fi f ty percent of the stock of Modulex Enterpr ises,

Inc. was owned by Movable Homes, Inc. and the remaining f i f ty percent etas

equally owned by the four owners of Movable Homes, Inc. who made up the Board

of Directors for Modulex Enterpr ises, Inc.

4. Mr. Robert  Given was off  ice manager of Mighty Mobi le,  Inc. .  I ,Jhen

Modulex Enterpr ises, fnc. was formed, Mr. Given was made General  Manager of

Modulex Enterpr ises, Inc. to run the day-to-day affairs of the company. In

his capacity as General  Manager,  he control led the books and records of the

corporat ion, s igned checks, prepared the payrol l  and signed tax returns. A

bookkeeper,  Kay Miggins, under the direct ion of Mr. Given also signed State

tax returns. Mr. Given, by memorandum dated 0ctober 2, L972, informed the

Board of Directors, that start ing with the f i rst  week of October 7972, an

Escrow Tax Account in Marine Midland Bank was being set up for taxes. The

pet i t ioner and the three oLher members of the Board of Directors were not

authorized to sign checks against the Escrow Tax Account.  The pet i t ioner was
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authorized to sign checks in the general  checking account of Modulex Enterpr ises,

Inc.,  but did not.  Marine Midtand Bank was also engaged to provide payrol l

service for Modulex Enterpr ises, Inc. Pet i t ioner contended that he rel ied on

Mr. Given and the Bank to make timely payments of New York withholding taxes

and had no knowledge that they were not being paid.

5. The four members of the Board of Directors of Modulex Enterpr ises,

Inc. were also off icers of the corporat ion. They were Mr. Morley P. Davis,

President l  Ernest G. Fekete, Vice President,  Jerome C. Rosenthal,  Secretary

and leonard Morr is,  Treasurer.  A11 four off icers vJere not involved with the

day-to-day-operat ion of Modulex Enterpr ises, Inc.,  but rel ied on Mr. Given's

expertise hovrever they had knowledge of liquidity and federal withholding tax

problems during the period at issue. The petitioner did not know of the New

York State withholding tax l iabi l i ty unt i l  sometime after al l  four off icers

tendered their  resignat ion as off icers on lTay 24, 1973. The resignat ions were

effective inrnediately in order to give Robert M. Potteiger (a new investor) a

free hand as to choice of of f icers and other management matters.

6. Mr. Potteiger was brought in as an investor and pr incipal stockholder

(60 percent) af ter a hard search for addit ional capital  by the or iginal  Board

of Directors. Mr. Potteiger was brought to the attent ion of the Board of

Directors by Mr. Given, who also worked part  t ime for Mr. Potteiger.

7. I t  was determined later by the pet i t ioner and the other or iginal

stockholders that short ly af ter Ur.  Potteiger became involved, he deposited in

a separate checking account,  t i t led "R. M. Potteiger agent for Modulex Enter-

p r ises ,  Inc . " ,  the  sum o f  $301000.00  to  p rov ide  add i t iona l  work ing  cap i ta l .

From then on this checking account was used for the business purposes of

Modulex Enterpr ises, Inc.,  for which the pet i t ioner was not authorized to sign

checks. From this account,  del inquent Federal  payrol l  taxes for 7972 were

p a i d .
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8. The petitioner argued that at Lhe time the New York State Income Tax

Bureau issued the notice and demands for pa5rnent of withholding tax due (from

June 1973 on) to Modulex Enterpr ises, Inc. ,  the corporat ion had the funds to

pay l iabi l i t ies i f  the State had tr ied to col lect.  Pet i t ioner further argued

that even if he had known about the notice and demands at the time of issuance,

he could have done nothing since he no longer control led corporat.e affairs.

9. The Internal Revenue Service found the pet i t ioner not l iable for the

Federal  100 Percent Penalty for the quarter ending June 30, 7973, which is

a lso  a t  i ssue here in .

CONCIUSIONS OF tAId

A. That pet i t ioner,  Jerome C. Rosenthal,  was a person required to col lect,

truthfully account for and pay over New York State withholding taxes due from

Modulex Enterpr ises, fnc. for the year 1972 and. for the period January L,

through lf.ay 24, 1973 in accordance with the meaning and intent of section

685(n)  o f  the  Tax  law.

B. That t t the term wi l l fu l  as used in the statute means an act,  default

or conduct voluntarily done with knowledge that, as a result, trust funds

belonging to the government wi l l  be used for other purposes (Matter of  Levin

v .  G a l l m a n ,  4 2  N . Y . 2 d  3 2 , 3 9 6  N . Y . S . 2 d ,  6 2 3 ,  3 6 4  N . E . 2 d  1 3 1 6 ) .  P e t i t i o n e r s

connot avoid responsibi l i ty by fai l ing to concern themselves and seeing that

taxes are being paid when they are obviously in charge of assets of the corpor-

at ion. McHugh v. State Tax Commission, 4I7 NYS2d 799.

C. That since pet i t ioner Jerome C. Rosenthal fai led or caused Modulex

Enterpr ises, fnc. to wi l l fu l Iy fai l  to col lect,  t ruthful ly account for and pay

over New York State taxes due from said corporat ion for the period July 1,

1972 Ehrough May 24, 1973, a penalty equal to the amount of unpaid withholding

taxes was properly asserted against him in accordance with sect i .on 685(g) of



- 5 -

the Tax f,aw.

D. That the pet i t ion of Jerome C. Rosenthal is granted to

that the penalty imposed in accordance with sect ion 685(g) of the

the  per iod  May 25 ,  1973 th rough June 30 ,  1973 is  cance l led .

the

Tax

extent

Law for

E. That the Audit  Divis ion is hereby directed to accordingly modify the

Notice of Def ic iency issued October 28. '  1974 to be consistent with the decision

rendered herein, and that said pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

Nov 2 8 1980

ISSIONER
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STATE OF NEI' YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Jerome C.  Rosenthal

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax Law

for  the Years 1972 & L973.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

12th day of December, 1980, he served the within not ice of Decision by cert i f ied

mail upon Julius M. Ramm the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Jul ius M. Ramm
Silverberg, Yood, Sel ler & Ramm
635 Br isbane B lvd .
Buffal0, I\rY 14203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(posL off ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me this

of December, 1980




