
STATE OF NEId YORK
STATB TAX COMMISSION

In the Matter

Jack Rosenfeld

of the Pet i t ion

o f

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Article 22 &, 23 of the Tax law

for the Years 1971 - 1974.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l1th day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Jack Rosenfeld, the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Jack RosenfeLd
165 E.  72nd,  St . ,  Apt .  I7E'
New York,  Ny IOOZL

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

l1 th  day  o f  January ,  1980.

properly addressed wrapper

exclusive care and custodv

of New York.

addressee is the pet i t ioner

is the last known address

1 n a

of the

herein

of the



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Jack Rosenfeld

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax law

for the Years 1971 - 1974.

AT'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of TaxaLion and Finance, over 18 years of age, and that on the

I1th day of January, 1980, he served the within not ice of Decision by cert i f ied

mail upon Ronald Dreier the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Ronald Dreier
555 Mad ison Ave.
New York ,  NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is l a s t

known address of the representative of r i r

Sworn to before me this

11th day of January, 1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  11 ,  1980

Jack Rosenfeld
1 6 5  E .  7 2 n d  S t . ,  A p t .  1 7 8
New York, NY 10021

Dear  Mr .  Rosenfe ld :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Ronald Dreier
555 Madison Ave.
New York, NY 10021
Taxing Bureau's Represental ive



STAf,E OF NEW YORK

ST?{TE TA)( CCD4MISSTCN

In the Matter of the Petitions

of

JACK E. ROSENFELD

for Redeterrnination of a Deficienqg or
for Refund of Personal Incqre and
UnincorSnrated Business Ta:<es urrder
Arb.icles 22 and, 23 of ttre Ta< Law for
ttre Years I97L, L972, 1973 and L974.

DECISICN

Petitioner, JacJ< E. Rosenfeld, 165 East 72nd Street, Nar York, Neur

York 10021, filed petitions for redetermination of a deficienqg or for

refi,rrd of personal incqre and r:nincorporated br:siness ta:<es under

Articles 22 and,23 of tlre Tar Law for the years L97L, L972, 1973 and

L974 (FiIe Nos. 14087 and 17470).

A fornal hearing was held before Michael Alq<ander, Hearing Officer,

at the offices of ttre State Ta< Ccnmission, T\alo Wor1d Trade Center, Nehr

York, Nen^r York, on Janria4z 1-:6, L978 aL 2245 P.M. Petitioner appeared by

Ronald Dreier, Esq. The Inccne Ta:< Bureau appeared hryz Peter Crotty,

Esq. (Afe><ander lrleiss, Esq., of cor:nse1) .

ISSIJES

I. Whettrer ttre inccne derived by petitioner fircrn his activitles as

an chrner of race horses is subject to unincorporated business tar and

that if so subject, wlrettrer ttrere should be an allocation of inccne

earned with-in and wittrout Nen^r York State.

TI. lVtretier peL:ltioner had reasonable causre for his faiture to file

Nev.r York State unincorSnrated br,rsiness ta:< returns for 1971 through

L974.
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FINDINGS OF FACT

1. Pet i t ioner,  Jack E. Rosenfeld, f i led New York state resident

income tax returns for 1971 through 1974. Pet i t ioner did not f i le

unincorporated business tax returns for said years.

2. On January 26, 1976, the Income Tax Bureau issued a Statement

of Audit Changes against petitioner, showing additional personal income

tax for 1972 and unincorporated business tax for L97L an.d 1972. (The

personal income tax audit change for 1972, whi-ch resulted from an

adjustment for l i fe insurance premiums, was not protested by pet i t ioner.)

The Statement of Audit Changes stated that the income from petitionerrs

raeing stable is subject to unincorporated business tax. Accordingly,

the Income Tax Bureau issued a Notice of Deficiency to petitioner on

January  26 ,  L976 fo r  $2 ,384.45 ,  p lus  pena l ty  o f  $964.66  and in te res t  o f

$ 5 0 4 . 6 4 ,  f o r  a  t o t a l  o f  $ 3 , 8 5 3 . 7 5 .

On Novembex 22, 1976, the Income Tax Bureau issued another Statement

of Audit Changes to petitioner, on the grounds that the income derived

from pet i t ionerf  s racing stable was subject to unincorporated business

tax for 1973 and L974. Aecordingly,  the Bureau issued a Not ice of

Def ic iency to pet i t ioner on November 22, 1976 for $5 1758.74 in unincorporated

bus iness  tax ,  p lus  $1 ,920.2 I  in  pena l ty  and $924.92  in  in te res t ,  fo r  a

t o t a l  d u e  o f  $ 8 , 6 0 3 . 8 7 .

3. Duri-ng the years at issue, pet i t ioner was an off icer of Hanover

House Industr ies, Inc.,  a subsidiary of Horn & Hardart ,  Inc. Pet i t ionerrs

contract required him to devote all- of his time and efforts to the

busj-ness of Hanover House Industries, Inc. and related companies, and

prohibited hin from engaging in any other trade or business.
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4.  In September of  L970,  pet i t ioner  accompanied h is  brother- in-

law, Alan Leavitt, to a standardbred yearling sale being conducted by a

company owned. by Alan Leavitt. During the course of the sale, Alan

Leavi t t  to ld pet i t ioner  to b id up to e ight  or  ten thousand dol lars on a

yearling called "Pammy Lobell" which he did, and so purchased the

yearling. Prior to that t ime, petit ioner had never owned any interest

in  a race horse.

5. AIan Leavitt, a prominent f igure in the standardbred racing

industry, decided that Pammy Lobell hras to be given to the Will iam

Haughton Stables for training. The main office of that stable was in

Westbury,  New York.

6.  Pet i t ioner  d id not  pay for  Parnrny Lobe11,  in  that  h is  brother-

in-law advanced him the purchase price. During all of 1971 and for part

of  L972,  the b i l ls  for  t ra in ing and a l l  o ther  expenses were sent  to  Lana

Lobell Farms in Hanover, Pennsylvania, which is a standardbred breeding

farm owned and operated by Alan Leavitt. The farm paid all bil ls and

received all purse winnings through July of L972, at which point Paumy

Lobel l  had roon suf f ic ient  purses so that  not  only  the horse,  but  a l l

expenses for training and the l ike were entirely paid for. Thereafter,

at l  b i l1s and purse monies were sent  d i rect ly  to  pet i t ioner ts  of f ice in

New York.

7. Petit i-oner was not fully aware of the income and expense of

Pammy Lobell unti l he received the statements at yearrs end and then

starLed receiving the statments directly from Will iam Haughton Stables.

The bil l  enumeraLed the monthly expenses which included feed, adurinistrative,

t ra in ing,  groomst  wages,  ten percent  of  rnr innings,  shoeing,  repai rs ,

suppl ies,  t ransportat ion,  veter inary expenses and star t ing fees,  among

other  espenses.  Pet i t ioner  incurred expenses other  than those b i l led by

the trainer. Petit ioner deducted phone and travel expenses other than
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for  dr ivers and the horsesf  t ransport .  Pet i t ioner  never  made any decis ions

in connect ion wi th the horse,  nor  was he asked to do so.  Any decis ions

with respect to where and whether Pammy Lobell should be raced were made

either by l{i l l iarn Haughton Stables or Alan Leavitt, or by others at Lana

Lobel l  Farms.  Dur ing the per iods when th is  horse was not  rac ing,  pet i t ioner

stated the horse was returned to Lana Lobell Farms, though bil ls frort

the trainer for board are incurred for almost every month during the

per iod in  j -ssue.

B. Pammy Lobell earned substantial amounts of money during the

years at issue and was raced at race tracks in a number of states including

New York.  Based pr imar i ly  on the t ra iner ts  decis ion '  the horse was

frequently transported from one track to another. In addition to owning

Pammy Lobell, petit ioner owned a five percent interest in a horse named

Irton Prince during one year at issue and a half interest in a horse

named Merrin during years here at issue. He acquired these interests in

the other  horses when to ld to do so by Alan Leavi t t .  The interest  in

Irton Prince was sol-d for approximately what petit ioner paid and half of

Lhe interesE in Merrin was sold for the same amount paid. These horses

were not raced to any great extent, nor did petit ioner make any decisions

in connection with them.

9. Petit ioner contends that his ownership of standardbred race

horses r^ras merely an investment by him, simil-ar to his acquisit ion of a

note,  bond,  or  share of  s tock.

CONCLUSIONS OF LAW

A. That the activity of owning and racing standardbred horses with

a degree of continuity, frequency and reguLarity constitutes the conduct

of an unincorporated busi.ness, and that the income therefrom is subject

to unincorporated business tax imposed by Ar t ic le  23 of  the Tax Law.



-5-

B.  That  a l though pet i t ioner ,  Jack E.  Rosenfe ld,  personal ly  expended

litt le t ime in connection wi-th the ownership and racing of his horses,

the activit ies of Will iam Haughton Stables and Alan Levitt and the

act iv i t ies of  thei r  employees,  a l l  as agent  of  pet i t ioner ,  r^rere carr ied

on frequently and regularly and with the devotion of energy and thought

necessary to const i tu te the conduct  of  an unincorporated business.

C. That where an unincorporated business is carried on within and

wi thout  New York State,  a faLr  and equi table por t ion of  the excess of

i ts  unincorporated business gross income over  i ts  business deduct ions

can be a l located,  prov ided that  the unincorporated business has a regular

p lace of  business outs ide the State (Sect ion 7O7 (a)  of  the Tax Law) .

D. That Lana Lobell Farms, the Will iam Haughton Stables, and/or

race t racks at  which pet iL ioner t  s  horses raced do not  const i tu te regular

p laces of  business outs ide New York State,  in  accordance wi th the meaning

and intent  of  sect ion 707(a)  of  the Tax Law; therefore,  a l l  income

derived from the ownership and racing of race horses must be allocated

to New York State.

E.  That  pet i t ioner  had reasonable cause for  h is  fa i lure to f i l -e

New York State unincorporated business tax returns for the years at

i ssue .

F.  That  the pet i t ions of  Jack E.  Rosenfe ld are granted to the

extent  of  cancel l ing the penal t ies imposed under sect ions 685(a)  (1)  and

(a) (2) of the Tax Law for the years at issue. The Income Tax Bureau is

hereby d i - rected to so rnodi fy  the not ices of  def ic iency issued Januaty 26,
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1976 and Novernber 22, 1976 and that, except

are in al l  other respects denied.

DATED: Albany, New York

JAN 1 1 19EO

as so granted, the pet i t ions

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


