
STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Matter of the peLit ion

o f

Estate of I rv ing Roesch

for Redeterminat ion of a Def ic iency or a

of a Determinat ion or a Refund of

Personal Income & UBT

under  Ar t i c le  22  &.23  o f the Tax law

&  t 9 7 4 .for the Years 1972 7973

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
l1 th  day  o f  Apr i l ,  1980,  he  served the  w i th in  noL ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Estate of I rv ing Roesch, the pet i t ioner in the within proceeding, bV
enclosing a true copy thereof in a securely sealed postpaid hrrapper addressed as
fo l lows:

Estate of Irving Roesch
c/o VIaIvin Roesch, Adninistrator
Livingston, NJ

MFIDAVIT OF MAITING

Revision

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrap\er

pe t i t ioner .  
I

i

Sworn to before me this

1 1 t h  d a y  o f  A p r i l ,  1 9 B 0 .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner

is the last known address

,/

herein

of the

'a6



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Estate of I rv ing Roesch

Atr'FIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat i_on or a Refund of

Personal fncome & UBT

under Art icle 22 & 23 of the Tax Law

&  7 9 7 4 .for the Years 1972 r973

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l1 th  day  o f  Apr i1 ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Frederic Z. Konigsberg the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. Frederic Z. Konigsberg
185 Great Neck Rd.
Great  Neck,  Ny 11021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
united states Postal service within the st.ate of New york.

That deponent further says that the said addressee is the representative of
the petit ioner herein and that the address set forth on said wrapper is the last

o"
11th  day  o f  Apr i l ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 1 ,  1 9 8 0

Estate of f rv ing Roesch
c/o Malvin Roesch, Administrator
6 Brayton Ln.
Livingston, NJ

D e a r  M r .  R o e s c h :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computaLion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone + (518) 457-6240

Very truly yours,

STATB TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Freder ic  Z .  Kon igsberg
185 Great  Neck  Rd.
Great  Neck ,  NY 11021
Taxing Bureau's Representat ive



STATE OF NEId YORK

STATE TA)( COI{MISSION

In tlre Matter of the Petition

of

ESTATIE OF IRIING ROESCTI

for Redetermination of a Deficienqg or
for Refi:nd of Personal Inaore ard
Unincortrnrated Business Ta<es under
Articles 22 and 23 of tlre Ta< Law for
tlre Years 1972, 1973 and L974.

DECISION

Petitioner, Estate of Irviirg Roesch (l4alvjn Roesch, Aftnjnistrator), 6

Brayton l-ane, Livjngston, Neur Jersql, filed a petition for redetermination of

a deficiency or for refirnd of personal jncone and unincoryorated business

ta:<es under Articles 22 and, 23 of the Tax Law for ttre years L972, 1973 arxj

L974 (File l{c. 2L609).

A srna11 claims hearing was held before Allen Caplowaith, Hearing Officer,

at tlre offices of ttre State Ta< Conrnission, T\np World Ttade Center, Nernr York'

Neuz York, on }dcvernber 8, J979 at 10:45 A.M. Petitioner appeared by Frederic Z.

Konigsberg, Ese. The Audit Division appeared b1r Ralph Vecchio, Esq. (Frank

Levitt, Esq., of creunsel) .

ISSUE

V'lhether cash for:nd in decedent's safe deposit boxes represented unreSrcrted

business inoone attributable to the years L972, 1973 and 1974.

FINDINGS OF FASI

1. Irving besch, ttre decedent, filed Nennr York State incone tax resident

returns for the years 1972, 1973 and 1974. Additionally, he filed New York

State uninmrtrrcrated business ta>< returns for said years, whereon he retrnrted
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incolre derived from his sole proprietorship operating r:nder ttre brrsjness nall]e

of Stanley's, whic}r was errgaged in ttre activitlz of sellSng cigarettes, candy,

nqArspapers and various other itsns.

2. On lilcvernber 13, L975, fnring Roesch was slajn on his business prernises,

which was subsequently set ablaze in what was believed to be an attsrpt to

crcneal thre mr:rder. Conseqr:ently, all ttre decedentts busjness reords perished

in the fire.

3. O: Janr:ar1z 5, L976t tvo safe deSnsit boxes naiJrtajrred by ttre decedent

were e><arnined by a representative of ttre Neur York State Department of Tacation

and Firnnce. Said exanr:irntion disclosed $441126.00 in cash in the box maintained

at ttre National Bank of Ncrttr Anrerica ard $261117.00 in cash in tlre box nain-

tained at ttre Ridge\^Dod Savings Bank.

4. On July 7 , 1977, ttre Ar:dit Division issued a Statsnent of Audit

(trarrges wherejn one-ttrird of ttre total cash for:nd of $70,243.00 was allocated

to each of ttre years 1972, 1973 arxl L974. Since the Department's Snsition was'

that the cash represented previously r:nretrnrted br:si-ness inone, it was held

taxable for both personal inone tax and r:nincorlnrated bwiness tax purposes.

Acoordingly, a lbtice of Deficienqy' was issued against ttre Estate of Irving

Roesch on Januany 30, 1978 asserting additional personal incqre tax for the

years L972, 1973 and L974 of $11908.78, $1,904.52 ard $I,947.37 respectively,

unincorporated business to< of $850.63, $812.18 and $907.17 respectively, and

total interest of $2,464.00, for a total due of $10,864.75. Said Notice of

Deficienql, although not issued witlrin ttre general three year period for

assessrent for the years 1972 arld L973, was tjJrely issued pr:rsuant to section

683 (d) (1) of tlre Tax Law which allows for a six year period of assessnent

where an individual omits an anount in e:<cess of twenty-five percent of his

Nerr,r York adjusted gross inconre stated on the retrrrn.
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5. Petitioner oontended tlr,at ttre castr at issue consisted of previously

reported jnaqne and represented tifetirfle savings of tLre decederrt. F\:rbher, it

is oontended tlrat even if tlre cash was rnt prwior:.s1y reported, ttre Alldit

Division's trnsition that it represents jnome derived dr.rring the years at

issue is totally arbitrarlz.

6. Ttre follcxring adjusted gross inocnre was reported by tlre decederrt for

ttre years 1964 through L974t as evidenced by tlre returns for ttte years at

issue herein and for ttre prior years hryr rncone Ta< Bureau - Files section:

(Inforrnation fron Files Reference Card - trbrms IT-227A.I)

Arnounts

l'964
1965
1966
1967
r958
L969
1970
I97I
r972
L973
L974

$2,523.00
2 ,522 .00
2 ,983 .00
3 ,989 .00
2 ,906 .00
2,945.00
4r466.00
2 ,805 .00
2 ,949 .00
3 ,235 .00
3 ,938 .00

7. A witness who appeared for petitioner at ttre hearing held herein

testified that:

a. He was a good friend of tlre decederrt for approxirnately twelve

years prior to his deatlr ard visited him in his store or tele

phoned him on a daily basis.

b. Decedent, a s5ng1e individual, oould have lived on $50.00 per

nonth.

c. Decedent lived in tlre rear lnrtion of ttre store and slept on a

cret.

d. Decedent qcnsidered it a sin to spend nonqf.



e .

f .
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Decedent kept ttre store, which was always dirnly lit, at a veqz

Iov tenperature, even thcugh tlre landlord paid the fi:el bi1ls.

Decedent ate old bread and fruits and vegetables on tkre v*ge of

strniling, which he bought or received free frcrn the local

merchants.

Decedentrs store was j-n shanbles, disorganized and piled wittr

boxes.

Decedent did not $neke, drirlk or spend npney on entertairurent.

Decedent r,tore old, cheap clottres.

Decedent sold goods at a very lorv profit.

Decedent kept tLre store open seven days a week and didn't close

at a regular time, and

He is an attorney and registered pr:blic acaountant, arxl he

prepared tlre decedent's personal and business returns frqn

approxirnately 7960 tLrrough L974, and

Decedentrs business ould not trnssibly generate the anount of

incqre dr:ring tlre years at issr:e, utrrich tlre Audit Division

contends.

g .

h .

i .

j .

k .

1. Decedent o,n:ed a broken dovrn autonnbile whictr he rarely used.

. B. A second witness who appeared for petitioner at tlre hearing testified

that:

a .

b .

Additionally, he reiterated t}e first witness's testinony relating to the

lifestyle of tlre decedent of which he descrijred as that of a "miser".

9. Neittrer witness had knowledge of tlre decedent's business activities

prior to 1960, but tLrey believe he nray have had another business.
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10. I{alvin Roesch, a&ninistrator of t}re Estate of Inring besch, sub-

nitted a srarorn affidavit wherein he stated ttrat he was a witness to the box

openiJrgs and "nrcst of tlre currency was wrapped jn ten to fifteen year old

ne\^rspaper aftl it was atr4>arent that the currency was also of ttre sare age".

11. A neusSnper article sr-rknuitted, relatjng to ttre deattr of the decedent,

described him as tlre "neiglrlcorhood eccentric" and as having "lived frugally in

a cranped rear storeroon".

L2. A witness who appeared at the hearing on behalf of the Department

testified ttrat:

a. Ttre only reason ttrat tLre cash for:nd in ttre safe deposit bo:<es

was taxed over the tlrree year period at issue was to give the

taxpayer relief. He furttrer stated that tLrere was rp factr:a1

basis for allocating ttre incone over ttre three years.

b. Iilc books and recrrrds were e><arnined by ttre Department sj-nce there

were none available, a-nd

c. No attenpt was made by ttre Departmerrt to age the crrrrency fourxl

in tlre boxes.

13. No disclosure was made as to whetlrer tJle Department had requested to

review the bank records for the puq)ose of deterrnining ttre dates tlrat ttre

decedent had visited the safe deposit boxes at issue.

@NCLUSIOIIS OF LAIi'f

A. That since ttre taxpayer was deceased, the er<estrtor sr;hnitted ttre

best evidence available to him as to ttre source of tlre cash in the safe deposit

boxes. Said evidence, consisting of testjrnrny frqn tr^lo witnesses as to tlre

fnigal lifestyle rnaintained by the decedent, a newspaper article reiterating

san€, arul the executorrs sriorn affidavit describing tLre apparent age of ttre
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currenqf formd, leads to ttre strong inference t$at ttre decedent had.r as

contended, saved tlre cash at issue over his lifetjme. fhj-s' oupled wittt ttre

fact tJlat the Audit Division had no basis, in fact, for asserting the deficiency

ottrer tLran ttrat tlre cash was for:nd, leads to ttre oonclusion tlrat ttre deficienqg

was, in fact, arbitraqr. Accordingly, ttre petition of ttre Estate of Inring

Roesch j-s granted and tlre Notice of Deficienqr dated Jarruary 30, 1978 is

cancelled.

DATED: Albany, New York

APRllPM
A srArE ro,( d*rssroN

I PRESTDEDfT ,


