
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Fortune Pope

the Pet i t iono f

o f

AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal Incorne Tax

under Ar t ic le  22 of  the Tax Law

for  the Years 1960 -  1962.

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon For tune Pope,  the pet i t ioner  in  the wi th in proceeding,  by enclos ing a

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as fo l lows:

Fortune pope
136  W.  52nd  S t .
New York, Ny

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .  

I

Sworn to before me th is

o f  December ,  1980 .12th day

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the

l-./ a-



STATE OF NEW YORK
STATE TAX COMUISSION

In  the Mat ter

Fortune Pope

the Pet i t iono f

o f

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Years 1960 - 1962.

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Herber t  M.  Haber the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Herbert M. Haber
l -35  E .  42nd  S t .
New York, Ny

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is

12 th  day  o f  December ,  1980 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

Fortune Pope
136  \d .  52nd  S t .
New York, NY

Dear  Mr .  Pope :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted u der
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Depu ty  Commiss ione r  and  Counse l
Albany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  RepresentaL ive
Herbert  M. Haber
135 E.  42nd St .
New York, NY
Taxing Bureaut s Representat ive



S?ATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FORTI]NE POPE DECISION

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the Years
! 9 6 0 ,  1 9 6 1  a n d  7 9 6 2 .

Pet i t ioner,  Fortune Pope, 736 ldest 52nd Street,  New York, New York, f i led

a  pe t i t ion  fo r  a  re fund o f  $350.50  pa id  pursuanL to  an  assessment  fo r  1960 and

for refund of an addit ional amount for such year approximating $7r000.00 and

( in  the  a l te rna t ive)  fo r  a  re fund o f  $4 ,301.70  fo r  1961 and a  re fund o f  $4 ,522.29

for 7962 for personal income tax under Art ic le 22 of Lhe Tax Law (Fi le No.

0 1 8 7 9 ) .

A  fo rmal  hear ing  was he ld  be fore  So lomon S ies ,  Hear ing  0 f f i cer ,  a t  the

off ices of the State Tax Commission, B0 Centre Street,  New York, New York, on

Apri l  1,  1966 and on November 9, 1967. Pet i t ioner appeared by Herbert  M.

H a b e r ,  E s q .

ISSUES

l{hether a deduct ion is al lowed for the return of amounts which had been

received in previous years under a "claim of r ight ' t  and in more part icular,

(a) whether such loss can be deducted in the year when repayment was made even

though pet i t ioner calculated his tax for Federal  purposes without such deduct ion

under the provisions of sect ion 1341 of the Internal Revenue Code; (b) whether

such a  loss ,  i f  a l lowed,  wou ld  be  ord inary  o r  cap i ta l  in  na ture  so  as  to  be

I im i ted  to  the  amount  o f  cap i ta l  ga ins  p lus  91 ,000.00 ;  and (c )  whether  the

excess of such loss which is not deducted in the year when incurred can be

carr ied forward and deducted in subsequent years even though the Federal
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income tax return for such subsequent years shows only capital  gains and no

cap i t .a l  losses .

FINDINGS OF FACT

1. In 1955, Anthony Pope and Fortune Pope, who are brothers, individual ly

obtained from BuIk Carr iers Corporat ion, a suppl ier of  sal t  to the City of New

York, contracts for the transportat ion of sal t  f rom points on the waterfront

to the var ious points in the City where the sal t  would be used for snow removal.

2.  The Pope brothers subcontracted the sal t  t ransportat ion contracts to

four newly formed close corporat ions organized by themselves. These corporat ions

w e r e  F . A . P .  C o n t r a c t o r s ,  I n c . ,  F o r n  C o n t r a c t o r s ,  I n c . ,  R o n a  C o n t r a c t o r s ,  I n c .

and Anforth Contraclors, Inc. These corporat ions received prof i ts from the

New York City contracts.  However,  these corporat ions had no equipment of

their own. They rented equipment from another corporation wholly owned by the

Popes, Empire Sand and Gravel Corp.,  which in turn rented equipment from a

pub l ic ly  owned corpora t ion ,  Co lon ia l  Sand and Stone Co. ,  Inc . ,  o f  wh ich  the

Popes were  o f f i cers  and d i rec to rs .

3 .  In  7957,  the  Popes fo rmed a  new corpora t ion ,  Bas ic  Indus t r ies ,  Inc . ,

which was based in Panama and did business outside of the United States. The

business of this corporat ion was to purchase salt  f rom producers and sel l  i t

to  BuIk  Car r ie rs  Corp . ,  the  supp l ie r  fo r  New York  C i ty .

4. The corporat ions owned by the Popes, other than Empire Sand and

Gravel Corp.,  were subsequent ly l iquidated. Each of the Pope brothers received

I iqu ida t ing  d is t r ibu t ions  in  1957,  1958 and 1959.  0n  these d is t r ibu t ions  each

one repor ted  the  fo l low ing  cap i ta l  ga ins :  In  1957,  F .A.P.  Cont rac tors ,  Inc . ,

$ 1 8 r 3 7 2 . 5 7  a n d  F o r n  C o n t r a c t o r s ,  I n c . ,  $ 1 4 r 2 0 0 . 0 0 ;  i n  1 9 5 8 ,  R o n a  C o n t r a c t o r s ,

I n c . ,  $ 1 6 , 7 8 1 . 0 0 ;  i n  1 9 5 9 ,  A n f o r t h  C o n t r a c t o r s ,  I n c . ,  9 1 4 , 2 0 8 . 0 8  a n d  B a s i c

I n d u s t r i e s ,  I n c . ,  $ 8 7 , 1 9 5 . 4 6 .  T h e s e  g a i n s  t o t a l e d  $ 1 5 0 , 7 5 7 . I 1 ,  t o  e a c h  b r o t h e r .
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5. In 1960, the Pope brothers and Empire Sand and Gravel Corp. were

threatened with l i t igat ion commenced by the stockholders of Colonial  Sand and

Stone Co. ,  fnc. ,  c laiming a loss of corporate opportunity to Colonial  and

d ivers ion  o f  p ro f i t s  f rom Co lon ia l  by  the  Popes,  who were  i t s  o f f i cers ,  to

interests control led by the Popes. The Popes and Empire agreed co sett le this

I i t iga t ion  and d id  se t t le  i t  in  Ju ly  1960 by  the  payment  to  Co lon ia l  o f  $405,8 I7 .04 .

This was composed of $48 ,435.55 paid by Empire and represented i ts prof i ts on

Lhe sa l t  con t rac ts .  The remainder  was pa id  one-ha l f  ($178,690.75)  by  each o f

the Pope brothers. This represented the complete prof i t  on the sale of the

Basic Industr iesr shares and the computed net prof i ts before taxes of the four

remaining corporat ions. The prof i ts of said remaining corporat ions were in

each case more than the l iquidat. ing prof i t  received by the Pope brothers.

6. Pet i t ioner had f i led t imely New York tax r :eturns for 19601 1961 and

7962.  rn  1960,  he  had repor ted  cap i ta l  ga ins  o f  91 ,105.56 .  rn  1961,  he  had

reported capital  gains of.  $42,016.98. In 1962, he had reported capital  gains

o f  $ 5 3 , 5 3 I . 6 7 .  ( F o r  e a c h  o f  t h e  y e a r s ,  1 9 6 0 , 7 9 6 I  a n d  L 9 6 2 ,  p e t i t i o n e r  l a t e r

f i led a not ice of Federal  change in income based on addit ional div idend income.

These no t ices  v rere  rece ived on  March  14 ,  \963,  Ju ly  10 ,  1964 and June 28 ,

1965,  respec t ive ly  and were  based on  Federa l  aud i ts  da ted  December  20 ,  7952,

June 22r  1 .964 and May 27 ,  1965,  respec t ive ly .  These are  no t  in  i ssue. )

7 .  0n  Federa l  aud i t ,  da ted  December  20 ,  1962,  pe t i t ioner  was found to

have def ic iencies for 1958 and 1959, and a large overpaJrment for 1960. Said

audit  found addit ional income deriv ing pr imari ly f rom dividends for two of the

years in quest ion. That audit  also al lowed a recomputat ion of tax for 1960

under sect ion 1341 of the Internal Revenue Code for the amounts which had been

repaid to Colonial .  The result  of  said computat ion was determined by the

I im i ta t ion  o f  IRC 1341(a) (5 ) (B)  re f lec t ing  the  e l im ina t ion  o f  the  d isputed



- 4 -

income in the years in which i t  was received, 1957, 1958 and 1959.

7(a) .For  1957,  the  Federa l  aud i t  e l im ina ted  cap i ta l  ga ins  amount ing  to

$ 3 2 , 5 7 2 . 5 7  ( $ 1 8 , 3 7 2 . 5 7  f r o m  F . A . P .  c o n t r a c t o r s ,  r n c .  a n d  g t 4 , 2 0 0 . 0 0  f r o m  F o r n

Cont rac tors ,  Inc . ) .  Th is  resu l ted  in  a  $1r000.00  deduct ion  aga ins t  o rd inary

income wi th  $1 ,188.89  be ing  ava i lab le  fo r  car ryover .

7 ( b ) .  F o r  1 9 5 8 ,  t h e  F e d e r a l  a u d i t  e l i m i n a t e d  a  c a p i t a l  g a i n  o f  $ 1 6 , 7 8 1 . 0 0

f rom Rona Cont rac tors ,  Inc .  Th is  resu l ted  in  a  $1 ,000.00  deduct ion  aga ins t

ordinary income with a capital  loss carryover ( including the 1957 carryover)

o f  $ 2  , 3 7 6 . 3 9 .

7(c ) .  For  1959,  the  Federa l  aud i t  e l im ina ted  cap i ta l  ga ins  o f  $101,403.54

($87 '795.46  f rom Bas ic  Indus t r ies ,  Inc .  and $14r208.08  f rom Anfor th  Cont rac tors ,

Inc.) .  This also appl ied the ful l  amount.  of  the capital  loss carryover as

computed from 1957 and 1958.

8. For 1960, the Income Tax Bureau al lowed a deduct ion for amounts

returned which had been received under "claim of r ight".  (This was done by a

reduc t ion  o f  a  p roposed assessment  da ted  December  20 ,  7963,  based upon increased

d iv idend income o f  $6 ,000.00  as  found on  Federa l  aud i t .  Pe t i t ioner  pa id

$350.50  p lus  in te res t  on  th is  assessment . )  The deduct ion  was computed by

al lowing the repa)rments to the extent of the $1,105.56 capital  gains shown on

the  re tu rn  and an  add i t iona l  $1r000.00  o f  o rd inary  income.

B(a).  The claims for refund for 1961 and 7962 are computed on the theory

that the treatment for 1960 proposed by the Income Tax Bureau is correct for

that year,  buL that the unused capital  losses can be carr ied over to subsequent

years .  Accord ing ly ,  pe t i t ioner ,  hav ing  deducted  $1 ,105.56  aga ins t  cap i ta l

ga ins  fo r  1960 and $1 ,000.00  aga ins t  o rd inary  income,  now app l ies  the  remainder

o f  t h e  l o s s  a g a i n s t  $ 4 2 , 0 1 6 . 9 8  c a p i t a l  g a i n s  i n  1 9 6 1  a n d  $ 1 , 0 0 0 . 0 0  o f  o r d i n a r y
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that year and further appl ies the excess against reported capital

1 9 6 2 .

CONCTUS]ONS OF tAI,'

A. That a deduct ion for the repalrment of amounts previously report .ed as

income under a "claim of r ight" is al lowable as a deduct ion only in the year

o f  repa lnnent  (u .s .  v .  lew is ,  340 u .s .  590;  Hea ley  v .  commiss ioner ,  345 u .s .

278) -  Under the provisions of sect ion 1341 of the Internal Revenue Code,

pet i t ioner 's 1960 Federal  income tax l iabi l i ty was required to be computed

using one of two separate methods. The f i rst  method al lows a deduct ion in the

year  o f  repayment  [ I .R .C.  1341(a) (a ) ] ;  wh i le  the  second method computes  the  tax

I iabi l i ty without such deduct ion and subtracts therefrom the decrease in tax

from prior years which would result  solely from the exclusion of said disputed

i n c o m e  f r o m  g r o s s  i n c o m e  f o r  s u c h  p r i o r  t a x a b l e  y e a r s  I r . R . c .  1 3 4 1 ( a ) ( 5 ) ] .

Under sect ion 1341 of the Code, the Federal  income tax l iabi t i ty is computed

using the method result ing in the lowest tax. Pet i t ioner 's 1960 Federal

l iab i l i t y  was  computed us ing  the  second method prov ided fo r  in  I .R .C.  7347 (a ) (S) .

This special  computat ion of tax does not enter into the computat ion of Federal

adjusted gross income or Federal  i temized deduct ions for the year 1960. There

is  no  ques t ion ,  o f  course ,  tha t  the  spec ia l  computa t ion  o f  I .R .C.  sec t ion

t341(a)(5) does not apply to New York since the New York Tax Law contains no

comparable provisi-on. This special  computat ion of tax under the Federal

Internal Revenue Code, however,  does not al ter the fact that a deduct ion would

have been al lowable under the other appl icable provisions of the Internal

Revenue Code.

B.  That  the  deduct ion  c la imed by  pe t i t ioner  in  th is  case is  based upon

amounts received in pr ior years and is necessari ly related to such amounts.

Since the income when received was capital  in nature, the amounts paid out in



- 6 -

the current year must themselves be capital  in nature (Arrowsmith v.  Commrr.

344 U.S.  6 ) .  The deduct ion  here  c la imed by  pe t i t io r re r  be ing  cap i ta l  in  na ture ,

such deduct ion  is  l im i ted  by  sec t ion  1211(b) (1 )  o f  the  In te rna l  Revenue Code

to the amount of capital  gains for the year plus no more than $11000.00 to be

offset against ordinary income.

C. That under the Federal  conformity provisions of sect ion 672 of the

Tax law no capital  loss carryover is al lowed for the tax years 1961 and 7962,

since no capital  loss carryover could be or were considered in arr iv ing at

adjust.ed gross income for Federal  purposes.

D. That the pet i t ion of Fortune Pope for refunds for 7960,1961 and 7962

is  den ied .

DATED: Albany, New York STATE TAX COMMISSION

DEC 1 2 pBO

SSIONER



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Fortune Pope

the Pet i t iono f

o f

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Years 1960 - 1962.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Fortune Pope, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Fortune Pope
605 W. Lyon Farm Dr.
Greenwich, CT

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post off ice or off icial depository) under the exclusive care and custody

United States Postal Service within the State of New York.

That deponent furLher says that the said addressee is the petit ioner

and that  the address set  for th on said wrapper is  the last  known address

pe t i t i one r .

] - n a

of the

herein

of the

Sworn to

16th day

before me this

o f  January ,  1981.

{

(



STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter of the Petition

o f

Fortune R. Pope

for Redetermination of a Deficiency or a Revision

of a Deterninat ion or a Refrnd of

Personal Income Tax

under Article 16 of the Tax Law

for the Years 1957 - 1959.

AITIDAVIT OF MAII,ING

State of Ners York

County of Albany

Jay Vredenburg, beiug duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

L6th day of January, 1981, he served the within notice of Deternination by nail

upon Fortune R. Pope, the petitioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Fortune R. Pope
605 West Lyon Farm Dr.
Greenwich, CT

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addres$ee is

and that the address set forth on said wrapper is the last

pet i t ioner.

Sworn to before me this

16th day of January, 1981.

the petitioner herein

known address of the

r'-z

.----'2
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