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STATF TAX

I{EIrt YORK
COMMISSION

In the Matter of the Petition

o f

Estate of Ernest Pokel

Joan Pokel,  Executr ix

for $edeterminat ion of a Def ic iency or a Revision

of a lDetermination or a Refund of

Personal Income & UBT

undet Article 22 & 23 of the Tax Law

for the Year 1972.

AFFIDAVIT OF MAIIING

State of New York

Counuy of Albany

lJay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Estate of Ernest Pokel,  Joan Pokel,  Executr ix,  the pet i t ioner in the

withi ln proceeding, by enclosing a Lrue copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Estate of Ernest Pokel
Joan Pokel,  Executr ix
P ine  St .

i  East Moriches, NY i .1940
and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

fhat deponent further says that the said addressee is the petitioner herein

and that the address set forth on said rdrapper is the last known address of the

pet i t [ .oner.

Sworn to before me this

3rd  day  o f  October ,  1980.



STATS OF N3t,I YORK
STATE TAX COMUISSION

In the Matter of the Petition

o f

EstaLe of Ernest Pokel

I Joan Pokel, Executrix

for $edeterminat ion of a Def ic iency or a Revision

of a Determinat.ion or a Refund of

Persdnal Income & UBT

undet Article 22 & 23 of the Tax Law

for the Year 1972.

AI'FIDAVIT OT MAILING

Statd of New York

Coun{y of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

3rd {ay of October,  1980, he served the within not ice of Decision by cert i f ied

mail upon Morris Knapp , Jr. the representative of the petitioner in the within

procqeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr.  Morr is  Knapp,  Jr .
195  Wi l1 i s  Ave .
Mineola, l i [Y 11501

and bly deposit ing same enclosed in a postpaid properly addressed wrapper in a

(posti office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is Lhe representative of

the petit ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before rne this

3rd  day  o f  0c tober ,  1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  3 ,  1980

Estate of Ernest Pokel
Joan Pokel,  Executr ix
P ine  St .
Eas t  Mor iches ,  NY 11940

Dear  Ms.  Poke l :

Please take not ice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
revi.evt an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Morr is Knapp, Jr.
195 Wi l l i s  Ave.
Mineo la ,  NY 11501
Taxing Bureauts Representat ive



STATE OF NEIC YORK

STATE TAX COMMISSION

In the Matter of the Petitioa

of

TIIE ESTATE OF ERNEST POKEI
(Joan Pokel, Executrix)

for Redetermioation of a Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of. the Tax Law for
the Year L972.

DECISION

Petit ioner, Estate of Ernest Pokel, (Joan Pokel, Executrix), Pine Street,

East Moriches, New York 11940, f i led a petit ion for redetermination of a

deficiency or for refund of personal income and unincorporated business taxes

under Art icles 22 and 23 of the Tax Law for the year 1972 (Fi le No. 15567).

A formal hearing was held before Solomon Sies, Hearing 0ff icer, at the

offices of the State Tax Coumission, Two lJorld Trade Center, New York, New

York, on June 22, 1978 at 9:15 A.M. Petit ioner appeared by Morris Knapp, Jr.,

CPA. The Audit Division appeared by Peter Crotty, Esq. (James Morris, Esg.,

o f  counsel ) .

ISSUES

I. I'Ihether Joan Pokel was a partner in a business conducted by her

deceased husband.

II.  Whether gain on sale of a business conducted by Ernest Pokel constituted

a return of capital to Joan Pokel as a partner or joint venturer or whether

said gain was derived from the l iquidation of a business.

FINDINGS OF FACT

1. Ernest Pokel (now deceased) and Joan Pokel f i led a joint Federal

income tax return for 7972, They filed a New York State Combined Incone Tax

Return for L972 (Form IT-208). On their New York State return for '1.972,



- 2 -

Brnest Pokel reported business income and gain on the sale of his business.

2. 0n or about March 17, 7974, the Internal Revenue Service audited Mr.

and Mrs. Pokel 's U.S. Individual Income Tax Return wherein i t  made audit  changes

tvh ich  inc reased the i r  federa l  taxab le  income f rom $141936.53  to  $23,039.55 .

Ernest Pokel died on June 13, 7975 and Joan Pokel was appointed Executr ix of

her husband's esLate pursuant to Letters Testamentary issued by Suffolk County

Sur rogate 's  Cour t  on  Ju ly  14 ,  1975.

3. 0n Apri l  72, 7976, the Audit  Divis ion issued a Statement of Audit

Changes against Ernest Pokel for 1972, imposing addit ional personal income Lax

of  $1 ,580.41 ,  un incorpora ted  bus iness  tax  o f  $1 ,837.83 ,  p lus  pena l ty ,  pursuant

to  sec t ion  685(b)  o f  the  Tax  Law,  o f  $79.15  and in te res t  o f  $766.98 ,  fo r  a

to ta l  o f  $4  1264.37  .  Accord ing ly ,  i t  i ssued a  Not ice  o f  Def ic iency  on  wh ich  i t

stated that adjustments were made to conform with the audit  of  Mr. Pokel 's

Federal  income tax return, that gain on the sale of Mr. Pokel 's business was

held subject to unincorporated business tax at 100 percent,  and that the

untaxed port ion of net long-term capital  gain was held subject to New York

State minimum income tax. Pet i t ioner Joan Pokel,  as Executr ix of the Estate

of Ernest Pokel,  f i led a t imely pet i t ion with respect to the Not ice of Def ic iency.

After the mai l ing of the Not ice of Def ic iency, a payment was made in the

amount of $2 ,235.59 which represented the tax shown due on the amended personal

income tax return and the partnership unincorporated business tax returns

descr ibed in  F ind ing  o f  Fac t  No.  5 ,  in f ra .

5 .  0n  Uay 20 ,  L976,  Joan Poke l  f i l ed  an  amended IT-208 fo r  L972,  where in

she repor ted  New York  income o f  $L7,273.77  as  compared to  $1 ,411.60  on  her

or iginal  return and paid $600.95 in addit ional personal income Laxes. She

also f i led a New York State partnership return ( IT-204) and unincorporated

business tax return for 1972, marked "as amended". No New York State partnership
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or unincorporated business tax return for 7972 had previously been f i led. The

partnership return was not signed. It indicated that Ernest Pokel and Joan

Pokel shared income of the partnership equal ly.  Unincorporated business tax

o f  $1  1634.64  was pa id  w i th  the  f i l i ng  o f  sa id  par tnersh ip  re tu rn .

6. Joan Pokel did not at tend the hearing. She submitted an aff idavi t ,

sworn to on Apri l  29, 1976 "for the purpose of showing to the State Tax Commission

that. the delicatessen rdas owned by Ernest Pokel, however, the operation of the

delicatessen hTas a joint venture up until 1972 when the operation of the

del icatessen was managed by your deponent."  The aff idavi t  stated that a) Mrs.

Pokel part ic ipated in earning one-half  of  al l  prof i ts of  the del icatessen, b)

she cooked and prepared food for sale at the del icatessen, c) she kept the

books and managed the cash, d) in 1972 sh'e ran the delicatessen for the rnajority

of her avai lable working t ime, and e) she part ic ipated in the negot iat ions for

the sale of the del icatessen. Nowhere in the aff idavi t  does she al lege that

she l ias a partner or jo int  venturer in the business of her deceased husband.

7. No Federal  partnership returns were f i led for pr ior years. There was

no partnership agreement.  The Cert i f icate of Doing Business was f i led in the

name of the husband only. Although it is claimed that Joan Pokel advanced her

own funds for use by her husband in the conduct of his business, there was no

substantiation that such funds were in fact used in the business. Not until

af ter the issuance of the Not ice of Def ic iency on Apri l  12, 7976 was there any

claim that Joan Pokel was a partner or had any interest in the business formerly

conducted by her deceased husband.

coNctusloNs 0F tAl,i

A.

conduct

was not

That the rendition of services by Joan Pokel for her husband in the

of his business during the periods of his i l lness was gratuitous and

intended to create a partnership interest or joint venture therein.
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The use of joint funds of husband and wife by Ernest Pokel in his business did

not const i tuLe a capital  investment in said business. The advancement of

money by a wife to her husband, in the absence of proof to the contrary, may

be considered a gi f t  and not the creat ion of a capital  interest in a partnership.

B. That pet i t ioner has fai led to establ ish that the part ies in good

faith and acting with a business purpose intended to join together in the

conduct  o f  a  bus iness  en terpr ise  (Conr r iss ioner  v .  Cu lber tson,  337 U.S.  733,

93  l .  Ed .  1659;  Commiss ioner  o f  fn te rna l  Revenue v .  Tower ,  327 U.S.  280,  90  L .

Ed.  670;  Mertens-Law of  Federa l  Income Taxat ion,  VoL 2 918.08(a) .

C. That.  the gain on the sale of business assets of Ernest Pokel was

subject Lo unincorporated business tax under Article 23 of the Tax Law and

properly attr ibutable to the individual personal income and unincorporated

bus iness  taxes  o f  the  decedent ,  ErnesL A.  Poke l .

D. That the pet i t ion of Joan Pokel,  as Executr ix of the Est.ate of Ernest

Pokel,  is hereby denied and the Not ice of Def ic iency is sustained.

DATED: Albany, New York STATE TAX COUMISSION

ocT 0 3 1980


