
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit ion

o f

Morton & Gladys Pointon

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  fncome Tax

under Ar t ic le  22 of  the Tax Law

fo r  t he  Yea r  1975 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Morton & Gladys Pointon,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid rdrapper addressed as

fo l lows:

Morton & Gladys pointon
Three Rivers Motel, Apt. A
CIay,  NY 13041

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

28th day of November, 1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York.

add ressee  i s

is  the last

the pet i t ioner

known addres

herein

f the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Morton & Gladys Pointon
Three Rivers Motel ,  Apt.  A
CIay ,  NY 13041

Dear  Mr .  &  Mrs .  Po in ton :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Connission can only be inst i tut .ed under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A f b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive

Taxing Bureau'  s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

MORTON POINTON and GLADYS POINTON

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax law for the Year
1 9 7 5 .

DECISION

Peti t ioners, Morton Pointon and Gladys Pointon, Three Rivers Motel ,

Apt.  A, Clay, New York 13041, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personaL income tax under Article 22 of the Tax Law for the

year  1975 (F i le  No.  19950) .

A smal l  c laims hearing was held before Carl  P. t l r ight,  Hearing Off icer,

at the off ices of the State Tax Comnission, 333 East Washington Street,  Syracuse,

New York, on June 12, 1980 at 9:15 A.M. Pet i t ioners, Morton Pointon and

Gradys Pointon, appeared pro se. The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq.  (Pau1 A.  le febvre ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioners were domici led in and residents of New York State

for income tax purposes during 1975.

I I .  Whether the l iv ing expenses in Iran are al lowable deduct ions under

sect ion 762(a)(2) of the fnternal Revenue Code.

I I I .  Whether the New York State Tax Law is unconst i tut ional.

FINDINGS OF FACT

1. Pet i t ioners, Morton Pointon and Gladys Pointon, t imely f i led a New

York State Income Tax Resident Return for 1975. They indicated that they

l ived and worked in Tehran, fran, for the period of January 1, 1975 to December 2,
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1975. On said return thev excluded al l  income earned in Iran.

2. On June 27, 7977, the Audit  Divis ion issued a Not ice of Def ic iency

for  1975 aga ins t  pe t i t ioners  asser t ing  persona l  income tax  o f  $21936.16 ,  p lus

in te res t  o f  $299.48 ,  fo r  a  to ta l  due o f  $31235.64 .  The Not ice  was issued on

the grounds that a U.S. ci t izen wi l l  not ordinari ly be deemed to have changed

his domici le by going to a foreign country,  unless i t  is c lear ly shown that he

intends to remain there permanently.

On the Statement  of  Audi t  Changes which was a lso issued against  the

pet i t ioners, the Divis ion stated that a ci t izen of the United States residing

abroad who is domici led in New York would be considered a resident of New York

State for  tax purposes,  for  each year  he fa i ls  to  meet  a l l  three of  the fo l lowing

cond i t ions :

1. Maintained no permanent place of abode in New York State during the

taxabl-e year,

Did maintain a permanent place of abode outside New York State for

Lhe ent ire taxable year,  and

Was in New York State for an aggregate peri-od of not more than 30

days during such year.

Also, the exclusion of income on Federal  Form 2555, under bona f ide residence,

is disal lowed as you fai led to meet al l  the requirements. Your bona f ide

residence in the foregin country or countr ies must be for an uninterrupted

period that includes an ent ire tax year.

As you do not meet al l  three of the above condit ions, al l  income is

reportable to New York.

3. Pet i t ioners went to Iran in November, L974 with the express purpose

to have pet i t ioner Morton Pointon work there for thro to three years so they

could save money so as to be able for them to return to Florida to live and

2 .

3 .
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start a business. Petit ioner Morton Pointon gave up his posit ion with Naples

Central  School,  Naples, New York, to work for his brother as administrator of

the Mary Lou Engl ish Training Center,  in Tehran, Iran.

4. Pet i t ioners converted their  home in Naples, New York, into a two-fani ly

dwel l ing. They rented out one apartment and al lowed their  marr ied daughter 's

family to l ive in the other apartment as careLakers of the property.  The

pet i t ioners stored most of their  furni ture and belongings in a barn on the

property in Naples, New York. The peLit ioners leased an apartment in Iran and

purchased the furni ture and belongings needed there. They then sold them at a

Ioss when they lef t  I ran.

5. During pet i t ionersr 1975 stay in Iran, the pet i t ioners returned to

New York from March 26, 1975 to Apri l  16, 1975, of which approximately six of

those days were for business purposes.

7. The pet i t ioners contended they should be al lowed to deducL on their

New York  S ta te  re tu rn  the  cos t  o f  l i v ing  in  I ran  ($15,873.56)  as  a  bus iness

expense i f  they are found to be residents of New York for the ent ire year of

1 9 7 5  .

B. The pet i t ioners further contended i t  is unconst i tut ional for the

Audit Division to assume that the petitioners are guilty of something and then

to attempt to tax the pet i t ioners for a ful l  year on the technical i ty of  not

maintaining a residence outside New York for 28 days in December, 1975.

CONCLUSIONS OF I,AI,I'

A. That a United States ci t izen can change

only two elements are necessary. He must take up

and he must intend to abandon his pr ior domici le

residence as his f ixed, true and permanent home

his domic i le  instant ly ,  for

res idence at  the new domic i le

and adopt  the new place of

Lo which he would have the

v .  I rm i sch ,  75  F .R .D .  539 ) .intention of returning whenever absent (Berhalter
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That a domici le once established continues unti l  the person in question moves

to  a new locat ion wi th the bona f ide in tent ion of  making h is  f ixed and permanent

home there.  No change of  domic i le  resul ts  f rom a removal  to  a nevr  locat ion i f

the in tent ion is  to  remain there only for  a l imi ted t ime;  th is  ru le appl ies

even though the individual may have sold or disposed of his former home l2A

NYCRR 1a2 .2 (d ) (2 )1 .

That in the instant case the petit ionersr intentions prior to and

during their  per iod of residency in Iran, to remain there only for a l imited

t ime leads to the conclusion that the pet i t ioners were domici l iar ies of the

State of New York for the ent ire taxable year 1975.

B. That any person domici led in New York is a resident for income tax

purposes for a specif ic taxable year,  unless for that year he sat isf ies al l

three of the fol lowing requirements: (1) he maintains no permanent place of

abode in this State during such year,  (2) he maintains a permanent place of

abode elsewhere during such ent ire year,  and (3) he spends in the aggregate

not more than 30 days of the taxable year in this State [20 NYCRR 102.2(b)1.

That pet i t ioners have not sat isf ied the aforementioned requirements I

therefore, they are residents of New York State for tax purposes for the

ent ire taxable year 1975 and subject to tax on income received from al l  sources.

C. That the employment of pet i t ioner Morton Pointon during 1975 in Iran

cannot be character ized as "away from his tax home", within the meaning of

sect ion 162(a)(2) of the Internal Revenue Code; therefore, no deduct ion is

al lowable for expenses in Iran, s ince these were personal expenses and as such

were nondeduct ible.

D. That the const i tut ional i ty of  the laws of the State of New York are

presumed by the New York State Tax Commission. There is no jur isdict ion at

the administrat ive level to declare such laws unconst i tut ional.  Therefore, i t
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must be presuned that the relevant secLions of the law are constitutional to

the extent that they relate to the imposition of income tax liability on the

pet i t ioners .

E. That the pet i t ion of Morton Pointon and Gladys Pointon is in al l

respects denied and the Not ice of Def ic iency issued June 27, 1977 is sustained,

along with such addit ional interest as may be lawful ly owing.

DATED: Albanv. New York
firoy 2 S pdo

STATE TAX COMMISSION

COMMISSIONER


