STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Max L. & Christine Petschek
AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of .
Personal Income Tax
under Article 22 of the Tax Law
for the Year 1970.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
3rd day of October, 1980, he served the within notice of Decision by certified
mail upon Max L. & Christine Petschek, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as follows:

Max L. & Christine Petschek
c/o Oppenheim, Appel, Dixon & Co.
One New York Plaza
New York, NY 10004
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this

3rd day of October, 1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Max L. & Christine Petschek
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Personal Income Tax
under Article 22 of the Tax Law
for the Year 1970.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
3rd day of October, 1980, he served the within notice of Decision by certified
mail upon Jack Wong the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. Jack Wong

Oppenheim, Appel, Dixon & Co.
One New York Plaza

New York, NY 10004

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of
the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before me this Ciii:i////////

3rd day of October, 1980. ) = 9,
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

October 3, 1980

Max L. & Christine Petschek

c¢/o Oppenheim, Appel, Dixon & Co.
One New York Plaza

New York, NY 10004

Dear Mr. & Mrs. Petschek:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Jack Wong
Oppenheim, Appel, Dixon & Co.
One New York Plaza
New York, NY 10004
Taxing Bureau's Representative
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FINDINGS OF FACT

1. Charles Petschek, Sr. died on Decembar 18, 1959. The Estate qf:v
Charles Petschek, Sr. filed a final United States fiduciary income tax retum
for the fiscal year ending Febwuary 28, 1970. ‘ |

2. During its fiscal year ending February 28, 1970, the Estate of
Charles Petschek, Sr. disposed of its sawrityholdingsatalmxgtenngainvcf .
$3,846,150.00. Substantially all the gains were realized prior to October 9,
1969. The proceeds of the sale were distributed prior to February 28, 1970, .
but after Jammary 1, 1970. |

- 3. Petiticnersreportedtheirj.nmmacash, calendar year basis.
In 1970 petitioners received a éapital gain distribution amounting to $817,224.00
from the Estate of Charles Petschek, Sr.

4. Petitioners filed joint Federal and resident New Yark State income
tax retuns, onwhidxtheyreparteditarsoftaxpmferemearﬂmininunim‘
tax. |

5. Petitioners filed an amended United States individual incame tax
return (Form 1040x) for 1970, in which they claimed a refund of $12,976.00, on
ﬂ:agramdﬂmtthecapibalgainsmremtsubjecttonﬁrﬁmntaxbécauseﬂay
were realized before December 31, 1969. A refund check was issued by the
United States Treasury Department to petitioners on or abouthuly 26, 1974.

6. On January 22, 1975, petitioners filed a Notice of Change in Taxable
Incame and Items of Tax Preference by U.S. Treasury Department pursuant to

Section 659 of the New York State Tax Law (Form IT-115) with the Audit Division,
claiming refund of $8,855.00 for 1970.




7. On April 9, 1976, the Audit Division notified petltimma (via Form
IT™50.2) that their claim for refund was being digsallowed for the following
reasons:

"Your refund must be denied in full as the capital gain distyi-
butions fram the partnership must be adjoined with the other items
of gains and losses on your individual return and treated in
accordance with the Tax Law for the year of the return.

Based on theabave, the capital gain distribution is subject to
minimum income tax and must be used in computing the modifica-
tion far allocable expenses.

It would appear that the Intermal Reverue Service action was in

error and the adjustment is not taken into account as liability
must be casputed on the correct figures for minimm income tax

purposes.”

8. On May 24, 1976, the Amudit Division issued a formal Notice of Denial
of petitioners' claim for refurxl for 1970. Petitioners timely filed a petition
with respect to said Notice of Denial. '

CONCLUSIONS OF LAW
A. That the capital gains received by petitio:m::s in 1970 constitnted

items of tax preference, as defined in section 57(a)(9) of the Internal Revenue
Code and section 622(b) Of the New York State Tax Law.

B. That the tax preference items received by petitioners in 1970 are
subject to minimm tax within the intent and meaning of section 622 Of the Tax
Law, as added by Chapter 1005, Laws of 1970 (applicable to taxable years
camencing after December 31, 1969) and as amended by Chapter 1006, Laws of
1970. '

C. That the modification foar allocable expenses attributable to items of

tax preference was proper, in accordance with the provisions of sections 623
and 615(c) of the Tax law.
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DATED: Albany, NawYoxk

OCT 0 3 1980
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