
STATE OF NEI,.] YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

James A. & Shir ley Petersen

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 & 23 of the Tax Law

for the Years 1967 - 1970.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon James A. & Shir ley Petersen, the pet i t ioner in the vr i thin proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

James A. & Shir ley petersen
304  S .  Euc l i d  Ave .
West f ie ld ,  NJ 07090

and by deposit ing same enclosed in a postpaid
(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta1 Serv ice wi th in the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before rne this

22nd day of February, 1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Eebruary 22, 1980

James A. & Shir ley Petersen
304 S.  Euc l id  Ave.
Westf ield,  NJ 07090

Dear  Mr .  &  Mrs .  Petersen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240,

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representative



STAIE OF NEW YORK

STASE TA)( CO}4MISSICN

In tLte Matter of tkre Petition

of

JAMES A. PHTER,SEN aTTd SHIRLEY PETERSEN

for Redeterrnination of a Deficienqg or for Refi:nd
of Personal Inccne and Unj-ncorgnrated Busj.ness
Ta:<es under Articles 22 Nd 23 of ttre Tax l-aw-
for tlre Years E:ding Novenber 30t L967, 1968,
1969 and 1970.

DECTSTO{

Petitioners, Jalres A. Pet€rsen and Skr:lrley Petersen, residing at 304 Souttr

Euclid Avenue, I{estfield, New Jersey 07090, filed trntitions for redetermination of

a deficienq ot for refi:nd of personal incsre and r:nincorporated business ta><es

irnder Artj-cles 22 and 23 of ttre Tax Law for tlre years ending Novenber 30, L967 ,

1968, 1969 and 1970 (Fi le No. 01363).

A forrnal hearing was held before Edrr.ard L. Johnson, Hearinq Officer, at ttre

offices of the State Tax Corrnission, T\rc ldbrld Trade Center, Neur York, Nenr York,

on June 17 ' L976 at 9:15 A.M. Petitioner appeared pro se and for his wife,

slr-irrey Petersen. The rncqre Tax Bureau atrpeared by peter crottlz, Esq. (Arthur R.

Rosen, Esq., of counsel).

ISSUES

I. !{hether 5:etitioner Janes A. Petersen had a regular place of business out

of Nevr York State within tlre neaning of the Tax Lar,r, so as to permit hjm to

properly allocate r:nincrcrporated busjness j-ncqre.

fI. tttettrer petitioners, Janes A. Petersen and Shirley Petersen, raiere p:operly

sulcjected to penalties under section oAs (a) (r) and (2) and section 685 (c) of the

Tax Law.
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F]NDINGS OF FACT

1. PetiLioners, Jafies A. Petersen and Shirley Pe@rsen, filed Nsnr york Sta1g

incone ta>< nonresiderrt and turinorporated business tax returns for the years Lg67,

1968, 1969 and L970. on Septenber 25, Lg72t as a resutt of a field audit, the

rncqre Tax Bureau issr:ed a Statenent of Audit Ctranges and a Notice of Deficienqg

against Janes A. Petersen and Shirley Petersen for additional personal inccne tax

due in tlre ann-rnt of $20,25I.07, plus penalties and interest of $3,460.67, for a

total of $23,7LL.74. on Septenber 25, 1972, also as ttre result of a field arrd.it,

the Inccrne Tax E-rreau issr:ed a further Statenent of Audit Changes and Notice of

Deficienqg against Janes A. Petersen for additional r-minortrnrated br-r.siness tax

due in ttre anpr:nt of $B ,8L2.88, ph.r.s interest of g1r 3g6.62, for a total sun of

$10 ,199 .50 .

The l{otice of Deficienql dated Septenber 25, Lg72 deUneated t}re personal

incone tax dr:e as follcn^rs:

WAR TAx INIERESI TICIIAL

1967
1968
1969
L970

ltg67
1968
1969
1970

$ 2 ,41:0.32
4 ,79 I . 77
4 ,940 .50
8 ,  l 0g .48

$20 25r .07

PENALTY

$ s6. r8
104 .61
78 .33

l..6I.74

$400.  82

$  642 .69
990.L7
724 .47
702 .52

$3,059 .  85

$  3 ,109 .15
5 ,996 .55
5,743.30
8 ,972 .74

$23,7Lr.74
*Section 685 (a) L & 2 penalty = $285.06;
Underestjrnatj-on of ta:<, section 695(c) = $115.76

A Statenent of Ar-rdit Ckranges as to r:nincorporated business tax dge was
itemized:

]MAR TAX

$1 ,081 .68
2,085.2I
2,234.70
3,4IL.29

$8 ,8r2.  88

I}TIEREST

$  293 .83
44L.3L
338 .87
3 I2 .6 I

$1 ,386 .62

$  1 ,375 .51
2,526.52
2 ,573 .57
3 ,723 .90

$10 ,199 .50
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2. on Januarlt LAt L9'72, peLitioners, Janes A. Petersen and Shirley Petersen,

his wife, executed a ConsenL Fixing Period of Ljmitation USnn Assessrent of Personal

Incqre and Unincorlnrated Busi:Tess ta)<es, extending the tiJre for making an assess-

nent to and including April 15, L973t for the ta< years 1967 and 1968. The onsent

was validated by tlre Deparbrent of Taxation and Fjnance on Janrrarlz 20, L972.

3. On Decerber 2I, 1972, petitioner Jares A. Petersen d,tb/a Petersen Linen

Co., fi-led a petition for redetermir:ation of a deficienqg of 98,812.88, or for

refi:nd of personal incone ta>< or uninoorporated br:siness ta< for 1967 through

1970. O: Decelrber 2L, 1972, petitioners, Janes A. Petersen and Shirley Pe@rsen,

filed a petition for redetermination of ttre deficiency of $20,25L.07, or for

refi:nd of personal inccne ta< or uninortrnrated business tax for 1967, ttrrough

1970.

4. During the years in issue, L967, 1968, 1969 and L970, petitioner Janes A.

Petersen dtb/a Petersen Linen Co. (herejlafter Petersen) was a wtrolesone dealer in

linens. Under tlre corparry nane he iJrporbed and sold large guantities of skreets,

pil1or'r cases, and tlre 1ike, nranufactr:red irr the Orient. In 1967 and 1968, tlre

offices were at 298 Fifth Avenue, Nev.r York, Nsnr York. In 1969 and 1970, t}e

offices were located at 13 lriest 31st Street, Nernr York, Neur York. The offices also

served as a shcr'rroqn for sanples of ttre nerchandise offered for sa.le by petitioner'

Janes A. Petersen.

5. Iryorts arriving on the East Coast were largely handled, warehoused and

shipped through the facilitles of ttre Port, of Nernr York E>press Co. of Jersey City,

New Jersey. Ttte gn:eater portion of tlre inported nerchandise rr,as unloaded at lrlest

Coast Ports, placed in pdclic warehouses in California, and then shipped to

custoners all over the United States in accordance wittr rarritten direstions fnqn

petitj-oner Janes A. Petersen. Petj-tioner Janes A. Petersen, regTularly stored his

purchased goods in pr:blic warelrotrses in Iong Beactr, California, San Franciscrc,

California, Los Angeles, Califo::uia, as well as in waretror-rses in Ctricago, Illinois
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and San Juan, Puerto Ricrc. It[cst of the goods sold by petitioner Janes A. Petersen

was stored in out-of-state waretpu.ses, shitrped frcnr tlrem to cr:stqrers, and, was

never in ttre State of New York.

The custqrers included Connn:nier Dissrrunt Stores, Aldens, I4angel Brcttrers,

Sears, Roebucl< & Co., Spiegelrs of Chicago, Jordan Marsh, Sign:et Club P1an, Anes

Co., Arlerrrs Departnerrt Store of Boston, Ballengers, Prog:ress D. C. Santa Fe Co.

and Valley Distributors of l-os Angeles. Total sales of Petersen Linen Co. jn 1970

anpr:nted to over $3r500,000.00.

6. Annual urqualified financial relnrbs of ttre operations of Petersen Linen

Co. rendered by certified pr:bIic accor:ntants for ttre fiscal years 1967 through

1970 certified ttrat title to rerckrandise in transit, nerctrandise beld in pulctic

warehouses outside Nernr york state and nerctrandise held in ttre aorpany prendses in

New York State rested wittr petitioner Janes A. Petersen, on ttre respective year-

end dates. A11 goods sold were ormred by petersen Linen Co.

7. Petitioner Janes A. Petersen had a business relationship for scne *Lirty

years with one Peter M. Brot^ar. A similar relationship existed in prior years

bebrieen l{r. Bronm's fat}rer and petitioner's grandfather. For t}p past ten years,

l'Ir. Brcxmr leased an office at 300 [{est Adam Street, Chicago, Illinois. Ttre nane,

Petersen Linen Conpany, was on ttre door and on ttre lobby directory as well. Ttre

furnitr:re in tlre office, which cronsisted of tlvo desks, tr,vo cabinets, a display

table, a tlpelrrriter and for.:r or five ctrairs was supplied and cnned by ldr. Brcn^rn.

Itrere he represented the Petersen Linen Conpany to prospecbive custcrrers. Orders

and palznents were directed to ttre petersen l,inen Ccnpanlr at ttris Ctricago office.

Petersen Linen Corparry stationery shcxred locations at 13 !€st 31st Street, Narr

York, Nevrr York, 38 Ctrar.ncey Street, Boston, Massactlrsetts, 300 !€st Adam Street,

Ctricago, Illinois, as well as Pr:erto Rirc and Los Angeles. l4r. Brqnrr was :eirrbr:rsed

by l{r. Peterson for rent, telephone, travel and enterta.irurent incr:rred in t}re

ptlrsuit of business. His crcng:ensation w€rs a ccrnrfssion on cornpany sales.
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I{r. Brcnr,zn worked exclusively for ttre Petersen Linen Ccnparry. Itrere was no wittr-

holdi-ng of ta:<es or social secr:rity frqn his inccne.

8. Petitioner Janes A. Petersen used his trqre at 304 South Hrclid Avenrrc,

l{estfield, Ne\^r Jersey, partly for business prnposes. Hj-s travel was restricted as

the result of a heart crondition. Because of tlre tirre differential, it was ne€ssaq/

for him to place calls to srppliers in ttre Orient in t|re very early nnrning hours.

Petitj-oner's telephone e>penses for sj:< nonths of 1970 totaled $11504.44.

9. Frcrn 1967 through L970t petitioners, Janes A. Petersen and Shirley Petersen,

filed Nerral York State nonresident incone ta:< returns in April of tLre succeeding

year. During thj-s sane period, Janes Petersen concluded his business year on

Novenber 30th of eactr year in issue.

10. Petitioners, JanrES A. Petersen and Shirley Petersen, \,\iere nonresidents.

Ttrey resided at 304 Souttr Euclid Avenr:e, I{estfield, Nsr Jersey.

11. Petitioner Janes A. Petersen filed uninorporated business tax returns

for each of the years 1967 ttrrough L970. Attached to eactr Nernr York State Unin-

corporated Business Ta< Return, petitioner Janes A. Petersen attactred a oogl of

ttre Federal incone ta< return Sdhedule "C" (Profit or Ioss Frcm Business or

Profession) uAicfr had been prepared by certified pr-rlctic accountants from ttre

c€ry)any books. Horr'rever, petitioner Janes A. Petersen personally prepared ttre

balance of his Federal and New York State inccne tax returns. Petitioner Jafies A.

Petersen did not retrnrE, on the Nerrv York State Business Allocation Sctredul-e (IT-

202-A) tlre personal property orrmed by tlre br"r.siness as strcrmr on tlre Federal Sctredule

'C". The gnrtion of petitioner Janres A. Petersen's business allocable to Nerrr York

State was calsulated by him ostensiJrly under the provisions of section 707(c) of

the Tal lrar'r.
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Ttrese business allocation percentages !€re retrnrted by petitioner Janes A.

Petersen as fol1ot^rs: L967 - 35 percerrt; 1969 - 33 percent; L969 - 35 percent;

1970 - 33 percent. In his anended returns filed after ttre hearing, petitj-oner

Janes A. Petersen calculated the br-rsiness allocation percentages at: lt967 - L6

percent; L96B - L4.98 peroent; L969 - 20.63 percent; I97O - L9.78 percent. Ttre

anended allocations (Form 202-A) were alleged1y prepared by Byrnes & Baker, CpAs,

frqn the books and records of petersen Linen Co.

L2. Ttre Incrcne Tax Bureau disallcr'led $6,529.00 of tlre travel and enterLainnent

e>lpenses deducted by petitioner Janes A. Petersen in his incrrne tax return for

1970 on tlre gror:nd tlrat petitioner had not produed sr:lcstantiation. Reasonable

proof of ttre openditr:res for business travel and entertainnent lvere sulcsequently

produced. An Internal Revenr:e Senrice audit of ttre 1970 Federal j-ncqre tax return

accepted the item as filed. Vlkrile ttre Ner'r York State Incore Ta< E:reau is not

bound by tLre IR^S audit findings, it is scne evidence ttrat tlre sulcstantiatj-on

offered by tlre ta:payer was reasonably sufficierrt.

13. Also qr.restioned by ttre Inocne Ta< Bureau auditor was an alleged repalrent

of a $21000.00 loan by petitioner's son, and of a $2rlOO.OO loan by an r.rnnaned

bo:rooer in 1970. Petitioner Janres A. Petersen produced photostatic copies of tlre

note and tlre ckred< for its repalznent. No verification was provided of the $21100.00

alleged repalment.

L4. Ttre 1967 state inccne to< returns r,uere filed April 12, 1969.

CCT{G.;USIONS OF IAI{

A. That the o<ecution of a Consent Fixing Period of Limitaticn Upon A.ssessrrent

of Personal Inore and Unincrcrtrnrated Business Ta:<es on Janr:ar1r L4, L972, arrd its

validation by the Incqre Ta< Bureau on Janr:ar1z 20, L972, r,uere ineffestive in

exterrding to April L5, L973, ttre tj:re for nraking of an assessrrEnt for ttre tax year

ended Deoenber 3Lt L967. Section 693(a) of ttre Ta< La,u requires any assessrent to

be nade wittrin ttrree years after the return was fited. Section 683 (c) (2) of ttre
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Tax Law provides for extension of tlrc limitation on assessrent only before ttrc

opiration of the period prescribed in section 683. The 1967 jnccne tax return

was filed April I2t L968. No consj-deration can be given herein to ttre defici.enqg

or request for refi:nd for ttre ta< year of L967.

B. Ttrat Petersen Linen Co. mairrta:ined out of Nerai Ycrk Sta@ brr.siness locations

within the neaning and intent of sectj-on 707 of the Tax law during the tiix years

1968, 1969 and 1970. Under sesbion 707(a), if a business is carried on bottr

within and wittrout ttris Sta.te, as deternri:red r:nder regulations of tlre Tax @rmission,

allocation is permitted. Regnrlar place of br:siness is ncw defined in 20 NYCRR

207.2(a) (effective Februaay I, 1974) ,

'r...Ialkrere, as a regular course of br:siness, properby of an
r:nincorporated business is stored by it in a pulclic waretrouse r;ntil
it is shipped to custsrers, such warehou,se is considered a regular
place of business.. .rl

Petitioner Janes A. Petersen's Ctricago office was also an out-of-state office

systemtically and regiularty used by ttre r:nincorSnrated business entiBr in carrlring

on its br:.siness. Giordano v. State Tax Ccnmission, 52 AD 2d,69L (2nd Dept. L9761

citing l'lcMahan v. State Ta< Conrnission (1974) 45 AD 2d 624t 627t 360 }{YS 2d, 495,

498 nption for leave to ap;:eaI denied 36 NY 2d 646.

C. TLrat an additional annr.nt of $2,100.00 shall be added to ttre Ner^r York

State taxable gross incrcne of petj-tioners, Ja:res A. Petersen and Str-irley Petersen,

for ttre irear 1970, sinc.e tkre source of tlre $2,100.00 was not satisfactorily

oplained.

D. That the Notice of Deficiency dated Septenber 25t L972, shall be alnulled

insofar as it- den-ies allocation of r-rnincrcrSnrated business jnccne to petitioner

Janes A. Petersen for the ta< years 1968, 1969 and 1970.

E. That tlre alleged rrAllendedn incone and r:nincorgrcrated btr-siness tax returns

filed by petitioner Janes A. Petersen, in onjr:nction wittr his petition for

redetermination of alleged deficiencies are not tinely as filing of anended tax

returns, but have been regarded as petitioner's statenent of wlnt he nqnr believes
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the crcrrect allocation should have been.

F. That the Notice of Deficiencry dated Septenber 25, L972, as it relates to

Ner,.r York State inoone tax dr:e frqn Janes A. Petersen and Strirley Petersen shall be

rcdified by ttre Inccne Tax Bureau in accordance witkr ttris decision, and as so

rnrdified, is sustained.

G. The penalty for late filing of ttre 1968, 1969 and 1970 inccne ta< returns

i.s annulled [nev. R.rI. 57-389, IRB L957, 35, 15] . The petition is grranted to ttre

extent of annulling ttre Notice of Deficienqg of Septenber 25, L972, insofar as it

refers to r:nincorporated business ta:<es; tlre penalty for late filing of an incore

tax return for 1-967 is cancelled. D<cept as rc grranted, ttre petition is in all

other respects denied.

DATD: Albany, Nervi York

FEB 2 2 lgBO

CO,IMISSIONER

,'(Af,j*


