
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Kenneth & Mari lvn Pearson

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax law

for the Years 1969 - 1972.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over L8 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Kenneth & Mari lyn Pearson, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Kenneth & Marilyn pearson
11 Riverside Dr.
New York, NY I0O23

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said vrrapper

pet i t ioner .

Sworn to before me this

2nd day of January, 1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is

is  the  las t
/

the pet i t ioner herein

known address of the



STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

KenneLh & Marilyn Pearson

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Years 1969 - L972.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Joseph R. Satz the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

r.erapper addressed as fol lows:

Mr. Joseph R. Satz
Forsythe, LeViness, Harnett & pearson
375 Park Ave.
New York, NY LAA22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative of

Sworn to before me this

2nd day of January, 1980.

pe t i t ioner .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 2, 1980

Kenneth & Mari lyn Pearson
11 R ivers ide  Dr .
New York, NY 10023

Dear  Mr .  &  Mrs .  Pearson:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
PursuanL to sect ion(s) 690 of the Tax law, any proceeding in court  t .o review
an adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the St.ate of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Joseph R. Satz
Forsythe, LeViness, Harnett  & Pearson
375 Park Ave.
New York, NY 10022
Taxing Bureau's Representat ive



STNTE OF NEW YORK

STAIE TA)( COD4MISSION

In ttte Matter of ttre Petitions

of

KED{NHITI PEARSON aTd MARTLW PEARSOD{

for Redeterrnination of a Oeficienq,r or
for Refi:nd of Personal fncqne Ta< r:nder
Arti-cle 22 of tlre law Law for ttre Years
L969, 1970, 1971 and L972.

DECISICD{

Petitioners, Kenneth Pearson ard laarillm Pearson, 11 Riverside Driver

Nenr York, Nen^r York 10023, filed petitiorrs for redetermination of a deficiency

or for refimd of persornl inccne ta< under Article 22 of ttre Tarc Iaw for ttre

years 1969, L970, L97I arld L972 (fite Nos. 12745 ard L6429).

A srnaIl claims hearing was held before William Valcarcel, Hearing Officer,

at the offices of the State Ta< Conrnission, TVo Vfrrrld Ttade Center, lrtrarr York,

New York, on lrhy f.9, L978 at 10:45 A.M. Petitioners appeared by Joseph SaEz,

Esq. Itte Incqre Tax Bureau ag>eared by Peter Crottyr Esg. (Abratram Sctnnrartz,

ESq., of counsel-) .

rssUE

Whettrer a partnership had a place of business outside Nenr York State

and' if so, whether petitioner Ke.nnettr Pearson is allouied to allocate his

distributive strare of incore frqn the partnership.

FINDINGS OF FACT

1. Petitioners, Kenneth Pearson and laarilyn Pearson, filed joint Nerlr

York State incone ta>< nonresident returns for L969, 1970 arxi L97L. On said

returns, petitioners allocated to Nernr York 708 of trnrtn*ship distributions
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nade to petitioner Kenneth Pearson by tlre lals firm of Frorqgthe, l{cGovern,

Pearson & Nash for ttre years at issue. Ttre allocations were based on ttre

percentage of the fi-rm's fees distributed to Ner^r york.

2. Petitioner IGnnettr pearson filed a Nenr york State Incqne Ta< Resident

Return (Form Ir201) for L972, on vrhj-ch he subtracted parbnership fees of

$31560.00 as incolre earned witlrout Nen^i york State.

3. On April 73, L973 as the result of an audit, ttre Incone Ta:. Elureau

issued a }dctice of Deficienqg to petitioners for 1969 ard 1970 in ttre anrrunt

of $2,606.02, plus interest of $390.87, for a totar of g2,996.g9. Gr April 11,

1975, it issued anottrer notice to petitioner Kenneth Pearson for 1971 atfr, Ig72

in ttre arpunt of $3,285.02, plus interest of $573.31, for a total of 93,858.33.

On bottt' ttre Incone Ta>< Bureau held that tlre partnership ilcore was ta<able to

Nev.r York in full' arxl that such distribution could rpt be allocated, since the

partnership did not nraintain an office in Connecticut. Ttre porbion of tlre

deficienqg tLrat relates tp L972 was conceded ard is not at issue.

4. During 1969, 1970 ard ]:97]-t petitioner IGnneth Pearson was a resident

of Corfrecticut and a nernber of bottr t]re Nerw York and, @rrnecticut Bars.

5. Petitioner was a partner in tlre Nqr,r York law firm of I'rorsyttre,

I4cGovern, Pearson & Nash. Drring L969, 1970 and Lg7:-, petitioner maintained

an office at his hone in Connecticut and practiced law frcrn ttrat location, j:r

order to handle (on belralf of ttre partnership) a sulcstantial tnrst and estate

business in Conr:ectieut. Petitioner was required to list hirnself and his tsne

as the Connectictrt law office of record, jl order to corply wittr nrles ard

procedures prcnnrlgated by ttte State of Connecticut and its judicj"al agencies.

@nnectisut judicial procedr:res require, in part, tlre follcradng:
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a) Court pleadings be sigrned $r a oonrdssionen of ttre Superior

@urt, ard only a member of ttre @nnecticrrt Bar is suctr a

conmissioner,

b) Court papers are required to have a Oonnecticut office address

set forth thereon.

c) Notification of pending matters by the oourts of @rurecticut be

mailed to an attorneyrs office wtrich had to be located wittrjn

the State of @nnecticut.

6. Petitioner used tlre honreoffice (a) to prepare court papers, (b) to

meet with ttre partnership's cLients, and (c) to conf,en witlr poterrtial clients.

7. Petitioner Kenneth Pearson paid all e)g)enses for naintainilg the

office at his hcrne. FYequently he utilized his wife's senrices as an e>perienced

1egal secretary ard as a liaison between hirnself and ttre Oonnectictrt ourts;

hov'rever, petitioner's wife was never oolrpensated for her senrices Lpr petitioner

or the partnership.

8. A11 fees earned as a result of petitioner's activities in Oorurectisut

were fonr'rarded to the partnership.

9. Itre partnership was divided into tr,.'io separate divisions, nanely, the

Forqgttre Division and tlre l4cGovern Division, and partners of t|re law firm were

msnbers of eitlrer one or tlre otlrer. Ttre jnccne earned by a division belonged

sole1y to the parbners of that division. Petitioner had a 22? interest in ttre

profits ard losses of tlre Fbrsy*re Division.

10. Petitioners subnitted a schedule shcnr,ring ttre gross jncqne of ttre

Forsyttre Division, and that portion thereof which constituted Connectj-cut

source incone for ttre years at issue. Accrcrdjngly, petitioner rnajntains tlrat

854' 828 and B4B for 1969, 1970 ard lrg71, respectively, constituted the percentage

of his partnerstlip distri-butive j-:rcqre which was torable under Article 22 of

the Tar Law.
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11. Ttre partnership return filed for 1971 shcwed the net incone fron

sources wittrin and wittrout Nerr,r York State which resulted jn a business allo-

cation percentage of 93.1E. Petitioners did rrot sr:trnit a coEl of the partner-

ship return filed for 1969 ard 1970, ncr did tlrey sr-rtnr.it a sctredule strcnnring

hcn'r partnenship Neur York net inccne was determined.

L2. Petitioner maintained that ttre Oonnecticut office was utilized as a

base of operations on behalf of the partnership ard was used primarily to

senzice partnership clients, ttrereky generatjng partnership incone. Itre

office was a se5nrate rocrn used for ttris ard for no other purpose. It was

panelled in matrogarry ad had a picbr:re wirdor,v. It contained a desk, a s'urivel

chair, a telephone, a ninefoot wide fornuica oountertop, trrc retal file cabinets

for clients' files, a ttrernrrfa< @pyi::g nractrine, an adding rnactrine ard an IBIr4

electric tlpanrriter.

@NCLUSIONS OF I,AII{

A. That ttre New York partnership of llrrsyttre, Ivlccovern, Pearson & Nash

had a place of business in Connecticut, wtrere its affairs were systenatically

ard regularly carried on, with a fair neasure of perrnanenc,y ard crcnti:ruitlz;

accordingly, it was carrTing on a business jn ttre State of Oonnectictrt, in

accordance witJ: ttre meaning and interrt of section 632 of tlre Tor Leod, 20 NYCRR

131.4(a) arxl 20 NYCRR 131.12.

B. That the Nemi York adjusted gross incqne of petitioner Kenneth Pearson,

a nonresiderrt partner in the Nsu York partnership of Fbrsythe, Ir,lcCovern,

Pearson & Nash, rust include his distrjJrutive share of partnership inccnre to

ttp e><tent that it is derived fncnr Nerr,r York sor:rces attributable to a business

carried on in New York State, in accordance wittr ttre neaning and intent of

section 637 of tLre Ta< Law and 20 NYCRR 134.I.
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C. Ttlat the distributive share of partnership incore received by

petitioner Kenneth Pearson for I97L frcm ForsyLtre, IvlcGovern, Pearson & Nash

was subject to allocation to tlre octent shourn in Firdings of Fact I\b. 11,

above; that petitioners failed to sustain tlre burderr of proof inposed by

section 689 (e) of ttre Ta< Iaw to shcw ttre partnership business allocation

percentage for 1969 and 1970 based on a ratio of Nerar York net inccnre to total

Federal net incqre; tlrerefore, the entj-re strare of partnership inccne for

those years is considered incare frcrn Nennr york sources.

D. That ttre petition of Kenneth ard Marillm Pearson is denied ard tlre

I\btice of Deficiency issued April 13, 1973, for L969 ard 1970, is sustained,

togetler wittr such additional interest as may be lawfully or^dng; ttrat ttre

petition of Kennethr Pearson, for L97I, is granted to ttre extent shcvln in

conclusion of r-aw "c", supra; ard that, except as so granted, the petition is

in all ottrer respects denied.

DATED: Albany, Nerr,r York

JAN 2 P8O


