
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Gustave Partnoy

the Pet i t iono f

o f

AFFIDAVIT OF MAITING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of t t .e

fo r  the  Year  1973.

a Def ic iency

Refund of

Tax Law

or  a  Rev i s i on

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th  day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Gustave Partnoy, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Gustave Partnoy
676 Bruce Dr .
East  Meadows,  Ny 11554

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet . i t ioner .

Sworn to before me this

16 th  day  o f  May,  19B0.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the
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of the Pet i t ion

o f

AFFIDAVIT OF MAII,ING

for Redeterminat ion of

of a Determinat ion or a

Personal fncome Tax

under Art ic le 22 of the

for  the  Year  1973.

a Def ic iency

Refund of

Tax law

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th  day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Bernard l { incig the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vrrapper addressed as fol lows:

Mr. Bernard Wincig
574 Fi f th Ave.
New York,  NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the Iast

known address of the representat ive of the pet i t ioner.

Sworn to before me this

15 th  day  o f  May,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALB,ANY,  NEW YORK 12227

May 16,  1980

Gustave ParLnoy
676 Bruce Dr .
Eas t  Meadows,  NY 11554

Dear  Mr .  Par tnoy :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the daLe o f  th is  no t ice .

Inquir ies concerning the computat ion of Lax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed Lo :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6?4A

Very t.ruly yours,

STATE TAX COMMISSION

Peti t ioner '  s RepresenLat ive
Bernard Wincig
574 F i f th  Ave.
New York, NY 10036
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion

o f

GUSTAVE PARTNOY

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under ArticLe 22
of  the  Tax  law fo r  the  Year  1973.

Idhether pet i t ioner was a

for and pay over withholding

1 9 7 3 .

person requ i red  to  co l lec t ,

taxes due from Javne Textile

DECISION

truthful ly account

Print ing Corp. for

Pet iLioner,  GusLave Partnoy, residing at 676 Bruce Drive, East Meadow,

New York 11554, f i led a pet. i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the vear

7973 (Fi le No. 14678).

A formal hearing was held at the off ices of the State Tax Commission, Two

World Trade Center,  New York, New York, before James T. Prendergast,  Hearing

Of f i cer ,  on  August  15 ,  1978 a t  9 :30  A.M.  and was cont inued to  conc lus ion

before  Har ry  Iss rer ,  Hear ing  0 f f i cer ,  on  November  30 ,  1978 a t  9 :50  A.M.

Pet i t ioner appeared by Bernard Wincig. The Audit  Divis ion appeared by Peter

Crotty,  Esq. ,  (Bruce M. ZaIaman, Esq. of counsel) .

ISSUE

FIND]NGS OF FACT

1. On February 24, 1976, the Income Tax Bureau issued a Not ice of Def ic iency

and a  Sta tement  o f  Def ic iency  aga ins t  pe t i t ioner ,  Gustave Par tnoy ,  fo r  $7 ,243.56

for the tax year 1973. The statement,  in effect,  al leged that pet i t ioner was

a person required to col lect,  t ruthfut ly accounL for and pay over withholding
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taxes due from Jayne Text i le Print ing Corp. for 1973 pursuant to the provisions

of subsect ions (g) and (n) of sect ion 685 of the Tax law.

2. The payrol l  taxes in quest ion are owed by Jayne Text i le Print ing

Corp- and cover the four quarters of 7973. Jayne Text i le Print ing Corp.,

incorporated under the laws of the Stat.e of New York, is engaged in the text i le

pr int ing business. The exact date of incorporat ion of Jayne Text i le Print ing

Corp. is unknown, but i t  was in business many years pr ior to 1973. The founders

of Jayne Text i le Print ing Corp. were, and st i l l  cont inue to be, Mitchel Mal ian,

President,  Lucy Jayne Mal ian, Secretary ( the president 's wife) and Dick Mal ian,

Treasurer  ( the  pres ident ' s  b ro ther ) .

3.  Pet i t ioner was employed in November, 7972 in the capacity of an

outside salesman only.  Between November, L972 and February or March, Ig73,

pe t i t ioner  loaned Jayne Tex t i le  Pr in t ing  Corp .  the  sum o f  $15,000.00  and in  o r

about  March ,  1973 conver ted  sa id  loan o f  $15,000.00  in to  s tock  o f  Jayne Tex t i le

Print ing Corp. Pet i t ioner lvas given the t i t le of v ice-presidenL at such t ime,

together with his responsibi l i t ies as sales manager for Jayne Text i le Print ing

Corp. Jayne Text i le Print ing Corp. lyas undercapital ized and in cont inuous

turmoi l .

4.  During the period of employment solely as sales manager for November,

7972 through about March, 1973, pet i t ioner was not authot ized Lo sign any

company checks. An unsigned Corporate Resolut ion dated December 72, 1972,

indicates that,  for the purposes of issuing checks, only the signature of a

s ing le  o f f i cer  ou t  o f  the  fo l low ing  was requ i red :  p res ident ,  v ice-pres ident ,

secretary and treasurer.  The banking resolut ion further provides that only

the president.  may sign for any other banking transact ions such as loans or



- 3 -

let ters of credit  and negot iate notes, drafts and other comnercial  paper.

Pet i t ioner,  as a matter of  rout ine, never signed Jayne Text i le Print ing Corp.

checks -  I t  was only on very rare occasions that pet i t ioner signed a check and

that was only because of emergency del iver ies being made to the plant and

Mitchel Mal ian was not physical ly present and credit  would not be extended to

Jayne Text i le Print ing Corp. In 1973, i t  is adnit ted that pet i t ioner,  perhaps

at best,  had signed on an accommodation basis f i f ty (50) checks during the

calendar year.  AII  other checks issued were signed by Mitchel Mal ian, the

president of Jayne Text i le Print ing Corp. Cosignators on Jayne Text i le Print ing

Corp. were not required. Pet i t ioner spent 3 to 4 days each week outside the

plant funct ioning as a sales manager.  Pet i t ioner did not have the authori ty

to hire or f i re,  purchase mater ials or purchase suppl ies and/or manufactur ing

equipment of any size or magnitude.

5. The bookkeeper of Jayne Text i le Print ing Corp. test i f ied at the

hearing that Mitchel Mal ian, the president of Jayne Text i le Print ing Corp.,

dominated the company and ran i t  with an iron hand. She further test i f ied

that the var ious payrol l  tax returns in quest ion rdere always handled and

signed only by Mitchel Mal ian; that there r^ras a safe on the premises and the

combinat ion to said safe was only in the possession of Mitchel Mal ian. She

further test i f ied that pet i t i -oner 's basic funct ion and pr imary funct ion was

that of a salesman. Pet i t ioner had nothing to do with the makeup of payrol l

nor was he responsible for the preparat ion of any of the var ious Federal  tax

forms the company was required to fi1e.

6- Further,  the pet i t ioner was not responsible for,  nor a part ic ipant

in,  the company's general  of f ice work. The bookkeeper further test i f ied that.

Mitchel Mal ian kept a close watch on aII  checks and personal ly instructed the
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issuance of part icular checks at a part icular t ime and programmed the payments

accordingly.  The bookkeeper further stated that pet i t ioner did not have any

authori ty whatsoever to decide which creditors,  including the Internal Revenue

Service, would be paid by Jayne Text i le Print ing Corp. and which would not be

paid by Jayne Text i le Print ing Corp. In ei ther of these instances, the President,

Mitchel Mal ian, solely made the decision, the only decision and the f inal

d e c i s  i o n .

7. A subpoena dated June 2, 7975, fn the Matter of the State Tax Commis-

sion of the State of New York against Gustave Partnoy (pet i t ioner herein) was

served on him demanding that he "give evidence under oath relative to

payment  o f  $1 ,221.44  (as)  sa les  tax"  due fo r  the  tax  per iod  November  30 ,  Ig74

from Jayne Text i le Print ing Corp. However,  pet i t ioner test i f ied at the hearing

on August 15, 1978 that,  not withstanding the subpoena, the sales tax was paid

by  Mi tche l l  Ma l ian .

CONCTUSION OF LAW

A. That dur ing the year at issue, subsect ion (g) of sect ion 685 of the

Tax Law provided in part :

t 'Any person required to cor lect,  t ruthfulry account for,  and pay
over the tax imposed by this art ic le who wi l l fu l ly fai ls to col lect
such tax or truthful ly account for and pay over such tax or wi l l fu l ly
attempts in any manner to evade or defeat the tax or the payment
thereo f ,  shar l ,  in  add i t ion  to  oLher  pena l t ies  p rov ided by  raw,  be
l iable to a penalty equal to the total  amount of the tax evaded, or
no t  co l lec ted ,  o r  no t  accounted  fo r  and pa id  over . "

During the year at issue, subsect ion (n) of sect ion 685 of the Tax Law

prov ided,  in  par t ,  tha t :

" .  .  .  the term person includes an individual,  corporat ion or partner-
ship or an off icer or employee of any corporat ion ( including a
dissorved corporat ion),  or a member or emproyee of any partnership,
who as such off icer,  employee, or member is under a duty to perform
the act in respect of which the violat ion occurs., '
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B. That pet i t ioner was not a person required to col lect,  t ruthful ly

account for and pay over such tax within the meaning of sect ion 685(g) of the

Tax Law and is not l iable to the penalty.

C. That the pet i t ion of Gustave Partnoy is granted, and the Not ice of

Def ic iency dated February 24, 7976 is hereby cancel led.

DATED: Albany, New York STATB TAX

ivlAY 1 6 19fl1
COMMISSION


