
STATE OF NEI,' YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Emi l  & Emi ly  Panichi

for  Redeterminat ion of  a Def ic iency or  a

of  a Determinat ion or  a Refund of

Personal Income & UBT

under Ar t ic le  22 & 23 of  the Tax Law

fo r  the  Years  1972 -  1974.

State of  New York

County of A1bany

Jean Schul tz ,  being duly sworn,  deposes and says that  she is  an employee of

the Department of Taxation and Finance, over 18 years of age, and that on the

29th day of  February,  1980,  she served the wi th in not ice of  Decis ion by

cer t i f ied mai l  upon Emi l  & Emi ly  Panichi ,  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Emil_ & Emily panichi
Watch Hi l l  Dr .
Fishki l l ,  Ny ]-2524

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

29Lh day of  February,  1980.

AFFIDAVIT OF MAIIING

Revis ion

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the



STATE OF NET./ YORK
STATE TAX COMMISSION

fn  the MatLer  of  the pet i t ion

o f

Emi l  & Emi ly  Panichi

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal Income & UBT

under Article 22 &. 23 of the Tax Law

for  the Years 7972 -  1974.

AFFIDAVIT OF MAIIING

State of  New York

County of Albany

Jean Schul tz ,  being duly sworn,  deposes and says that  she is  an employee of

the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

29Lh day of  February,  1980,  she served the wi th in not ice,  of  Decis ion by

cer t i f ied mai l  upon Paul  A.  Baldovin the representat ive of  the pet i t ioner  in  the

wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed

pos tpa id  w rappe r  add ressed  as  f o l l ows :

Mr.  Pau l  A .  Ba ldov in
2  LaGrange Ave. ,  Su i te  201
Poughkeepsie, t{y L2602

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me th is

29 th  day  o f  Feb rua ry ,  1980 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 29, 1980

Emil  & Emily Panichi
watch  H i l l  Dr .
Fishki l l ,  NY 12524

Dear  Mr .  &  Mrs .  Pan ich i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Afbany,  New York 12227
Phone # (518)  457-6240

Very truly yours,

STATE TAx COMMISSION

Peti t ioner '  s Representat ive
Paul A. Baldovin
2 LaGrange Ave.,  Suite 201
Poughkeepsie, NY L2602
Taxing Bureau's Representat ive



STAIE OF NEW YORK

STPTTE TAX CCI,IMISSICE{

In ttte Matter of the Petition

of

EMIL PAIIICHI and EMftY PAI,IfCHI

for Redetermination of a Deficienqg or for
Refund of Persorral Incqre and UnincrcrSrcrated
Business Ta<es r:nder Articles 22 and 23 of
tlre Tax Law for the Years 1972, 1973 and L974.

DECTSTO{

PetiLioners, Hnil Panichi and Enily Panichi (his r,aife), Watctr HiIl Drive,

FishJ<i1l, New York L2524, filed a petition for redetermination of a deficienqg or for

refi:nd of personal inccne and r:njncortrrcrated btr.siness ta:<es under Articles 22 and, 23

of the Ta:< raw for tlre years L972, L973 ard, L974 (Fi1e No. 15153).

A fornal hearing was held before Edrpard L. Johnson, Hearing Officer, at the

offices of ttre State Tax ConmissJ-on, Building #9, State Canpu.s, Albany, Nerr york, on

JuIy 25, L977 at I:15 P,M. Petitioners appeared hlr Paul A. Baldovin, CpA. Ttre Ar:dit

Division atrpea::ed by Peter Crotty, Esq. (Richard M. I(auftnan, Ese., of oor:nsel) .

Vftptlrer ttre deficienqf jn personal jnccne and r.nincrcrporated business ta:<es

issued by ttre Alrdit. Division as the result of a fieLd audit was determined prcperly.

FTND]NGS OF'FBCT

1. Petitioners, Enil Panichi arxl Enily Panictri, tinely filed Nevrr york State

ccnbined inccne ta>< returns (rorm IT-208) for L972, 1973 and Ig74. Included wittr

each filing in f973 and 1974 was a Nen^r York State unincorgnrated. Brrsiness Ta< Return.

No unincorporated brrsiness ta< return was filed for L972.
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2. On April 12, L976t the Audit Division issued a ldotice of Deficienql against

pelitioner Enil Panictd-, irrposing ta<, penalty and interest as follcnvs:

EAR TN( PED{AL T II\TIEREST TUTAL

L972 $ 2,730.L5 $436.10 $ 6L2.59 g 3,778.84
1973 6,229.45 -0- 930.56  7 ,160.01
1974 6 ,788.56 -0- 572.28 7 ,360.84

TOTAL $t5,748.L6 $436.10 $2,Lr5.43 918,299.69

The deficienqf \ivast based on a field atrdit lrhj.ch resultecl in disallcr^rance of

certain deductions and in ttre shifting back of jnccne fran Errily Panichi to Erlil

Panichi. According to the Statenent of Audit Ctranges whicfr was issued wittr ttre

Notice of Deficienqf, I4r. Panictri's personal incqre tax was increased by $11653.36

for 1972, $3,873.19 for 1973 and $3,818.28 for 1974 and lrks. Panichi was found to be

entitled to personal incqre ta< refunds of $759.92 for 1973 and $978.26 for 1974.

The statenent also found I4r. Panictri liable for uninorgnrated business tax due

of $1,076.79 for L972, $2,356.26 for 1973 and $2,970.28 for 1974 and asserted pen-

alties totaling $436.10 for his failrr:re to file an r:nincorporated business tax

return and pay r-rnincorSnrated business tan< for L972.

Ttrc refi:nds of $759.92 for 1973 and $978.36 for 1974 calcr:lated as due to Elruily

Panicfri, ph.r.s interest of $196.00, r,vere applied to the deficienry issud against Enil

Pardcfii.

3. On,Iune 23, I976t petitioners, Enil Panichi and Enily Panichi, tinely filed

a petition for a rede@rmination of personal inqre and r.:nincortrnrated br.r.siness

taces.

4. Since 1957 petitioner ErLiI Panicfd has cperated tlre Rcyal Carting Co.

("Royal") as a single proprietorstrip wittr offices and garage at Hopewrell Jranction,

Neur York. The firm cmned and otrnrated seven trash ollecLion trud<s in Drtctress

County, Nelv York.
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Petitiorrer Enily Pardchi, ttre wife of petitioner Enil Panichi, :eceived a

salarlz of $51200.00 per year frcrn Watctr Hill Holding Corp. ("Watctr Hi11"). She was

the secretaqz of ttte corSnration and petitioner Enil Panictri was its president.

Together, they or,med all of the capital stock of Watctr Hill.

5. Petitioner Enily Panichi received no salary fron Rc1zal. She alleged"Iy

senred in a clerical capacity, doing billing and ttre like. No proof was adduced as

to hot.r nuch tine pelitioner Enily Panictri spent on duti-es for Rclzal. Watctr Hill's

U.S. Corporation Incqre Ta>( Retufrrs (Form 1120) for tlre years at issue stated that

100 percerrt. of Hnily Panictri's tjrre was devoted to that corSnrationrs brr.siness.

6. Royal's offioes and the garage where ttre oonpany's trudcs were stored, were

crlmed by Watctt Hill. Vihile there was no forrnal lease or other nental agreenent,

Royalfs books shcnarcd that it paid $30,000.00 in rent to Watctr Hill in 1972 and, L973

arrd $341000.00 in L974. As sole ourner of Ro1zal, petitioner Enj-l Pailichi paid Watctr

Itill a nranagenent fee of $13,000.00 in L972, $15,600.00 in 1973 and $20,800.00 in

L974. Petitioners did not personally appear or testifiz at tlre hearing. No oplana-

tion was forthcur[ng as to urtrat senzices were paid for in ttre "managdrent fee. "

7. PeLitioners, Snil Panichi and ffnj.ly Panjictt:i, filed joint Federal inccne ta:<

returns for L972, L973 and, 1974. Ttrey attactred to and nade a paft, of ttre Form 1040

vtrich tlrey filed a Schedule "C" (Profit or Ioss Frcrn Br:siness or Prcfession) for eactr

year. The net profit on ttre Schedules "C" and on the un:i-r:oorporated bu.siness tax

returns (Form yr-202) filed for 1973 and 1974 differed, as folrcnrrs:

PER SCI{DTII,E 'IC'' PEF'. IT-202

L973
I974

$47,097.  00
5L,790.74

$37,097.  00
36, 780. 00

8. In L973t petitioners filed a Irtrss York State Ccnbined Inoqre Ta< Return (Form

IT-208), on ufiictt ttrey transfemed $101000.00 of Enil Panichi's inoqre to his wife as

"other inoone.' In 1974, petitioners transfetrred $151000.00 in ttre sarrE rrElnner.
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9. On audit, tlre Audit Divisiorr found that petitioner Emil Panichi had failed

to report. capital gain on tkre sale of tnrdcs either for r.nincortrnrated. business tax

or persorull jncrcne tac purgnses. I,1r. Panidri had also erroneously deducted traffic

fines, and had ctrarged to busjness elpenses the oost of personal insurance. IIe

senceded that ttrese i@ns were in er:tror and ttrey are not at issue.

10. ftre Audit Division disallcxrved $151000.00 for rental e>pense in both 1973

and 1974, for personal incrqre and uninoorporated business tax purgnses. fhe auilitor

stated that although he was not a real estate e4>erb, in his opJrrion, tJ:e rent

palzlrents were tJrree tjnes fair rerrtal valr.rc. Ttrough eware of this contention,

petitioner Bn-iI Panictri adduced eviderroe only to ttre per-square-foot rent considsred

reasonable by ttalo real estate appraisers. No evidence was adduced regarding ttre

total building area being rented, nor regarding vrtnt the rent ould reasonably be for

tllis parcel.

11. Petitioners gave no reason v*ry an r:nincorporated business ta< return was not

filed for L972.

CODq5.;USICD{S OF I,Ah]

A. That ttre New York adjusted gross inoqre of petitioners, Hrril Paniclri and

Ilrrily Panictri, rmrst be deterrnined as if tlreir Federal adjusted g[:oss had been dts

termined separately (section 6L2(f) of ttre Tar< Larrr and 20 NYCRR 116.6). Itre transfer

of incqre frqn Enil Panictri to "other inoore" for Enily Panichi v,ras oontraq/ to the

To< Laly and regulatlons.

B. That ttre $151000.00 per year in rerrt for hrsiness purposes rnay have been

disallcnved on questionable gnounds; ho,€ver, by failing to produce evidene to sh-cnnr

tl.is to be ttre case, petiti-oner ltnil Panichi fns failed to neet his br:rden of proof.
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C. That the petition of Enil Panidri and Enily Panictri for redeterrninatj-on of

tlrc deficienc.y jn personal inccne and r-rnincor;nrated business ta:<es for 1972, L973

and 1974 is in all respects deruied; therefore, the Notice of Deficiency issued

April L2, J-976 is sustained.

DI{IED: Albany, New York tSIAf,E T]t)( CCMI4ISSIOD{

FEB 2 I 1980


