
STATE OF NEW YORK
STATE TAX COMMISSION

In Lhe Matter of the pet i t ion

o f

Fred & Helene 0ppenheimer

for Redeterminat ion of a Def ic iency or a Revision

of a DeterminaLion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Year  1969.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sr+orn, deposes and says that hd is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
l8th day of June, 1980, he served the within not ice of Decision by cert i f ied
mai l  upon Fred & Helene Oppenheimer, the pet. i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Fred & Hel_ene Oppenheimer
4100  N.  41s t  S t .
Hol l1n+ood, FL 33021

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn t .o before ne this

l8 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18 .  1980

Fred & Helene Oppenheimer
4 1 0 0  N .  4 1 s t  S t .
Hol lywood, FL 33021

Dear  Mr .  &  Mrs .  0ppenhe imer :

Please take noLice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant to sect ion(s) 690 of the Tax Lawr atry proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12?27
Phone # (518) 457-6240

Very truly yours,

STATE TAX COUMISSION

cc:  Pet i t ioner 's  RepresentaL ive

Taxing Bureau' s Representat ive



STATE 0F NEI^I YORK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion

o f

FRXD OPPENHEIMER and IIEIENE 0PPENIIEIIIER

for Redeterminat ion of a Def ic iency or
for Refund of Personal fncome Tax under
Art ic le 22 of the Tax law for the Year
1 9 6 9 .

DEC]SION

Pet i t ioners ,  Fred  and He lene Oppenhe imer ,  4100 N.  41s t  S t ree t ,  Ho l lywood,

F lo r ida  33021,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax under Art ic le 22 of the Tax Law for the vear

1969 (Fi le No. 14256).

A formal hearing was held before Wil l iam J. Dean, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two l lor ld Trade Center,  New York, New

York ,  on  Apr i l  12 ,  1978 a t  2 :00  P.M.  Pet i t ioners  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Samuel  Freund,  Esq. ,  o f  counse l ) .

ISSI]ES

I .  I {hether the Not ice of Def ic iency was properly issued to pet i l ioners

prior to the expirat ion of the period of l in i tat ion.

I I .  Whether pet i t ioners changed their  domici le during 1969.

I I I .  Whether New York i temized deduct. ions and employee business expenses

were properly deducted, i f  a change of domicire is determined.

IV. Whether a capital  gain derived from a payment of $361773.62, received

fron pet. i t ioner Fred Oppenheiner 's former employer,  is taxable to New York

Sta te ,  i f  a  change o f  domic i le  i s  de termined.

FINDINGS OF FACT

1.  0n  February

income tax resident

3, 7971, the Income Tax Bureau received

return from pet i t ioners, Fred and Helene

a New York State

0ppenheimer, for



-2 -

the period January 1, 1969 to September 19, 1969. A1l items of income, deductions

and exemptions were al located in accordance with this period, which pet i t ioners

contended was their  per iod of residency in New York State during 7969.

2- 0n September 17, 7977, the Income Tax Bureau issued a Statement of

Audit  Changes holding pet i t ioners to be domici l iar ies of New York State for

al l  of  1969; therefore, al l  i tems of income and deduct ions were al lowed in

ful l .  However,  the Income Tax Bureau erroneously al lowed f ive exenpt ions

instead of the six exemptions which pet i t ioners were ent i t led to.

3. On December 4, 1972, pet i t ioners signed a consent extending the

per iod  o f  l im i ta t ion  to  Apr i l  15 ,  1974,  0n  January  7 ,  lg l4 ,  pe t i t ioners

signed another consent,  further extending the period of l imitat ion to Apri l

1 5 ,  1 9 7 5 .

4. 0n June 24, 1974, the Income Tax Bureau issued a Not ice of Def ic iency

to pet i t ioners which was based on the Statement of Audit  Changes dated September 17,

7971.  The no t ice  imposed add i t iona l  persona l  income tax  o f  $3 ,967.26 ,  pJ ,ns

i n t e r e s t  o f  $ 9 9 7 . 6 5 ,  f o r  a  t o t a l  o f  $ 4 , 9 6 4 . 9 L .

5 .  0n  October  15 ,  1974,  the  Income Tax  Bureau,  wh ich  had accepted  pe t i t ioners '

content ion that they were residents of New York State for the nine-month

per iod  dur ing  1969,  mod i f ied  the  a fo rement ioned Not ice  o f  Def ic iency .  Accord ing ly ,

New York i temized deduct ions and employee business expenses were adjusted, and

six exemptions were al located on a nine-month basis (nine-twelf ths).  In

add i t ion ,  a  ne t  long- te rm cap i ta l  ga in  o f  $18,356.81  was he ld  taxab le  to  New

York  Sta te .  Pet i t ioners  p ro tes ted ,  c la iming  tha t  the  cap i ta l  ga in  o f  $18,356.81

was not taxable to New York State, and that al l  i temized deduct ions and employee

business expenses were incurred during their  per iod of residency in New York

S t a t e .
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6.  A t  the  fo rmal  hear ing ,  the  Aud i t  D iv is ion  asser ted  a  g rea ter  de f ic iency

(pursuant  to  sec t ion  689(d) (1 )  o f  the  Tax  Law) ,  by  resc in ' r l ing  acceptance o f

pet i t ionersr content ion that thev were residents of New York State for a

nine-month period during 1969.

7. Pet i t ioner Fred Oppenheimer was born in Germany and arr ived in New

York State in 1940. He subsequent ly became a United States ci t izen and a

domici l iary of New York State.

B .  Pet i t ioner  Fred  Oppenhe imer  was assoc ia ted  w i th  l {adde l l  &  Reed,  Inc . ,

or i ts whol ly-owned subsid, iary Waddel l  & Reed fnternat ional,  l td. ,  for approxi-

mately f i f teen years. 0n September 5, 7969, he resigned as execut ive vice-

pres ident  o f  ldadde l l  &  Reed In te rna t iona l ,  l td . ,  and s igned a  f i ve-year  cont rac t

w i th  Gramco (U.K. )  f td .  ( "Grarnco" ) ,  a  fo re ign  corpora t ion  w i th  o f f i ces  in

London.

9. In August of L969, Gramco executed a six-month lease effect ive

september  20 ,  \969,  fo r  p remises  a t  50  w i l ton  Crescent ,  London,  Eng land,  fo r

occupancy by Mr. Oppenheimer and his farni ly.  After sel l ing their  house in

Roslyn Harbor,  New York, pet i t ioners departed for England with their  chi ldren

in September of 1969. Their  furni ture remained in the United States and was

s h i p p e d  t o  E n g l a n d  i n  1 9 7 2  a t  a  c o s t  o f  o v e r  9 7 , 0 0 0 . 0 0 .

10. In 1969 pet i t ioners enrol led their  four chi ldren, then ages eighteen,

f i f teen, twelve and nine, in schools in England. '  Pet i t ioner Fred Oppenheirner

purchased an automobi le in England, closed out his New York bank and brokerage

accounts, and made a new wi l l  in london.

11. Whi le employed by Gramco, an internat ional business, pet i t ioner Fred

Oppenheimer remained a United States ci t izen and did not acquire a Bri t ish

driver 's l icense. He entered England on an al ien permit  which was renewed



every year;  af ter four years i t  was

renewal.  He paid tax to the Bri t ish

earned in Great.  Br i tain.

-(+_

made permanent and required no further

Government sole1y on the income which he

12. Pet i t ioner Fred Oppenheimer contended that in 1974, he decided not to

renew his contract with Gramcol however,  he remained in England an addit ional

year to ascertain whether a cont inued stay would be favorable to him in view

of the bad economic condit ions exist ing in that country.

13 .  0n  October  31 ,  1975,  pe t i t ioners  and the i r  ch i ld ren  re tu rned to  the

United States and became residents of Flor ida.

14- Whi le an employee of l {addel l  & Reed, fnc.,  pet i t ioner Fred Oppenheimer

was a member of the corporat ion's prof i t  sharing plan, but did not receive any

payment under the plan pr ior to his departure for England. He wrote to Lraddel l

& Reed, Inc. f rom England and asked that the trustees of the prof i t  sharing

p lan  cons ider  cash ing  in  h is  in te res t .  The t rus tees  d id  so  on  0c tober  10 ,

1969, and a check for $36,773.62 was sent to Mr. 0ppenheimer in England "as

payment in ful l  of  al l  of  your interest in and to the hladdel l  & Reed, Inc.,

Pro f i t  Shar ing  P lan . "  (Wadde l l  &  Reed In te rnaL iona l ,  l td .  d id  no t  par t i c ipa te

in  the  pro f i t  shar ing  p lan  o f  i {adde l l  &  Reed,  Inc . ) .

15 .  Rodney 0 .  McWhinney ,  sen io r  v ice-pres ident  o f  ldadde l l  &  Reed,  Inc . ,

wrote of the plan in a let ter to Mr. Oppenheimer dated February 8, 1978:

I  do have personal knowledge of the terms of the Prof i t  Sharing
P l a n .  .  .

You had no opt ions as to when or how dislr ibut ion was made to you
after your terminat. ion of employment.

You had no opt ion to demand distr ibut ion or to retain your interest
in the account.  The opt ions were solely those of the trustees, who
in their  discret ion had the r ight to make imrnediate distr ibut ion in
cash or in kind, make distr ibut ion in instal lments, or to purchase
an annuity.  The trustees at their  sole opt ion elected to make a
lump sum cash distr ibut ion to you.
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16 -  The New York i temized deduct ions and employee business expenses

l isted on pet i t ioners'  New York return were incurred during the period January 1,

1969 tlr.rough September 19 , 7969.

CONCI,USIONS OF IAId

A. That the Not ice of Def ic iency issued on June 24, Lg74 and modif ied on

October  15 ,  7974 was proper ly  i ssued w i th in  the  per iod  o f  l im i ta t ion ,  as

ex tended by  pe t i t ioners '  wr i t ten  consent ,  in  accordance w i th  sec t ion  683(c ) (2 )

of the Tax Law.

B. That a domici le once establ ished cont inues unt i l  the person in quest ion

moves to a new locat ion with the bona f ide intent ion of making his f ixed and

permanent home there I20 NYCRR 702.2(d)(2)] .  The general  presumption against

a foreign domici le is stronger than the general  presumption againsL a change

of  domic i le  (Mat te r  o f  Newcomb,  192 N.Y.  238;  Mat te r  o f  Bodf ish  v .  Ga l lman,  50

A.D.2d 457).  Pet i t ioners may have lef t  New York State with no inLent ion of

returningl however,  they fai led t .o show that.  they went to England intending to

remain there permanently or establ ish a domici le there. Accordingly,  pet i t ioners

remained domici led in New York State and were residents of New York State for

1969 w i th in  the  mean ing  and in ten t  o f  sec t ion  605(a) ( t )  o f  the  Tax  law.

C.  That  Conc lus ion  o f  Law r rB ' r  o f  th is  dec is ion  renders  a l l  i ssues  dea l ing

with i temized deduct ions, employee business expenses, and the capital  gain

( Issues  I I I  and IV)  moot  and inapp l icab le ,  s ince  a l l  i tems o f  income,  ga ins ,

expenses, deduct ions, and exempt. ions are reportable by a resident individual,

pursuant to Art ic le 22 of the Tax Law.

D. That the Audit  Divis ion is hereby directed to recompute the Not ice of

Def ic iency  as  mod i f ied  on  October  15 ,  L974 (so  as  to  re f lec t  the  grea t .e r

def ic iency asserted at the hearing) and as sustained by Conclusions of Law 'rBt '

and frCfr of  this decision, and that such amount is due together with such



-6 -

Iawful ly owing. That the petit ion of Fred andaddit ional interest as may be

Helene Oppenheimer is denied.

DATED: Albany, New York

JUN 1 I 1980
STATE TAX COMMISSION

CO},IMISSIONER

COMMISSIONER


