
STATE 0F NEI,I YORK
STATB TAX COMMISSION

In the Matter

Michael A. Niro

of the Pet i t ion

o f

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Incone Tax

under Art ic le 22 of the Tax Law

for the Years 1972 - 1974.

Slate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Michael A. Niro, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

MichaeL A. Niro
951 Niagara St.
BuffaLo, NY 142L3

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service rqi thin the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t . ioner.

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NBW YORK
STATE TAX COM},IISSION

In the Matter of the pet i t ion

o f

Michael A. Niro

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  7972 -  t974.

AT'FIDAVIT OF MAII,ING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the DeparLment. of Taxation and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l
upon Joseph B. Mintz the representaLive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Joseph B. Ivlintz
605 Br isbane Bldg.
Buffalo,  NY L42A3

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said vlrapper is the last

known address of the representati

Sworn to before me this

23rd  day  o f  May,  1980.

the petit ioner.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

llay 23, 1980

Michae l  A .  N i ro
951 N iagara  St .
Buffalo, NY 14213

D e a r  M r .  N i r o :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 590 of the Tax lawr any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi t  Pract ice Laws and Rules ,  and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-624A

Very t.ruly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Joseph B. Hintz
605 Brisbane Bldg.
Buffalo, NY 74203
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

MICHAET A. NIRO DECISION

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the years
1972,  1973 and 7974.

Pet i t ioner ,  M ichae l  A .  N i ro ,  951 N iagara  St ree t ,  Bu f fa lo ,  New York  14213,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax Law for the years 1972, 1973 and 1974

(Fi le No. n2A2) .

A formal hearing was held before Alan R. Golkin,  Hearing Off icer,  at  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  S ta te  Of f i ce  Bu i ld ing ,65  Cour t  S t ree t ,

Buffalo,  New York, on uay 17, 1978 at 9;00 A.M. and was cont inued on June 5,

1978 a t  1 :00  P.M.  Pet i t ioner  appeared by  Joseph B.  Min tz ,  Esq.  The Income

Tax Bureau appeared by  Peter  Cro t ty ,  Esq.  (A lexander  Weiss ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner was a responsible person required to col lect,  t ruthful ly

account for and pay over withholding taxes of Pyramid Brect ion Corp. for 1972,

1973 and 1974.

FINDINGS OF FACT

1. On September 29, 1975, the Income Tax Bureau issued a Statement of

Def ic iency and Notice of Def ic iency for $37r984.82 against.  pet i t ioner,  Michael

A. Niro, imposing penalt ies (under subsect ion (g) of sect ion 685 of the Tax

Law) for his fai lure to col lect,  t ruthful ly account for and pay over income

taxes withheld from wages paid to the employees of Pyrarnid Erection Corp.

("Pyramid") for the period 0ctober 1, 7972 through 0ctober 25, 7974. Said
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deficiency was made based on petit ioner's al leged posit ion as a responsible

of f icer  o f  sa id corporat ion.

2- Pet i t ioner t inely f i led a pet i t ion for redeterminat ion of the def ic iency

with the Income Tax Bureau.

3. During 1972, 1973 and 7974, Pyramid was operated by one Patr ick J.

Ga1la, f ree of any control  or management by pet i t ioner,  in that said corporat ion

ran i ts day-to-day affairs and al l  other funct ions without consult ing him.

4. Pyramid dealt  pr imari ly in supplying ski l led laborers to job-si tes

fo r  the  erec t ion  o f  p re-cas t  concre te .

5. During the ent ire period involved herein, pet i t ioner suffered from i I I

health. He originally became involved in Pyramid in the hope of generating a

source of substant ial  income which did not demand his t ime or labor.

6- There are two periods to examine, namely, the period 1972 through

october,  L973 and the period from october,  7973 to Apri l  ,  t974.

7. During the period 1972 through October,  1973, pet i t ioner was not

authorized to sign payrol l  checks and, in fact,  never did so. Al though he was

one of the two required signator ies on the general  business account,  pet i t i -oner

general ly signed many blank checks for future use by Mr. Gal la or signed

dozens of checks at one si t t ing, when so presented by Mr. Gal la.  At al l  t ines

herein urent ioned, al l  checks, checkbooks and business books and records were

in the sole and exclusive possession of Mr. Gal la and were never made avai lable

to pet i t ioner.  Pet i t ioner did nothing more than make referral-s for said

corporat ion, based on his personal contacts developed over many years in the

construct ion industry.

8. Pet i t ioner rel ied on the accountant,  a long-t ime personal advisor,

for information about and proper operat ion of said corporat ionl  however,  Mr.

Gal la replaced said accountant when he so chose.
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9. Mr. Gal la changed al l  bank accounts and even moved the off ices of the

corporation unilaterally without even consulting petitioner, even though the

off ice vacated by said corporat ion was rented from the father of pet i t ioner

herei-n, who was powerless to prevent such a relocat. ion.

10 .  Dur ing  the  per iod  0c tober ,  7973 th rough Apr i l ,  I974 ,  sa id  corpora t ion

operat 'ed out of a locat ion some 20 or 30 mi les from pet i t ionerrs home and

off ice, with bank accounts about rvhich pet i t ioner lacked knowledge regarding

even the names of the banks or account nunbers.

11. Pet i t ioner never rnet with Mr. Gal la after the move, nor could he

reach the lat ter by phone during this period. Pet i t ioner was physical ly

present at the new corporate off ices on only one occasion for the purposes of

vacati-ng the premises and gathering up any remnants of the books and records

abandoned by Mr. Gal1a.

72- On repeated instances, pet i t ioner made fol low-up loans to said corpor-

at ion for the stated purpose of easing cash-f lor.r  problems, rely ing on assurances

from Mr. Gal la that payrol l  and t .ax obl igat ions would be met and sat j .sf ied

wi th  the  proceeds o f  sa id  loans .

coNctusloNs oF tAtt

A. That subsect ion (g) of sect ion 685 of the Tax law provides, in part ,

as  fo l lows:

"Any person required to col lect,  t ruthful ly account for and pay
over the tax iurposed by this art ic le who wi1l ful1y fai ls to col lect
such tax or truthful ly account for and pay over such tax or wi l l fu l ly
aLtempts in any manner to evade or defeat the tax or the payment
thereof,  sha1l,  in addit ion to other penalt ies provided by law, be
I iable to a penalty equal to the total  amount of the tax evaded, or
not col lected, or not accounted for and paid over."

Subsect ion (n) of sect ion 685 of the Tax law provides that for the

purposes  o f  subsec t ion  (g )  ' t . . . the  te rm person inc ludes  an  ind iv idua l ,  corpora t ion

or  par tnersh ip  o r  an  o f f i cer  o r  employee o f  any  corpora t ion . . .who as  such
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v io la t ion  occurs t t .
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is under a duty to perform the act in respect of which the

B. That pet i t ioner was not a person required to col lect,  t ruthful ly

account for and pay over the withholding taxes of Pyramid Erect ion Corp. f rom

and after October,  1973. He had no contact with Mr. Gal1a, much less control

over said corporat ion, never vis i ted the off ice locat ion and was not a signatory

on the corporate bank accounts.

C. That pet i t ioner was not a person required to col lect,  t ruthful ly

account for and pay over the withholding taxes of Pyramid Erect ion Corp. for

the period leading up to October,  1973, since he only made referrals and/or

leads for the corporat ion, had no control  over the business operat ions, could

not and did not s ign any payrol l  checks, only signed checks when presented by

Mr. Gal la requir ing counter-signatures, and stood helpless when bank accounts

and the off ice i tsel f  were changed uni laterarry by Mr. Gar1a.

D. That pet i t ioner is not l iab1e to penalt ies under subsect ion (g) of

sect ion 685 of the Tax Law.

E. That the pet i t ion of Michael

Def ic iency issued against pet i t ioner

DATBD: Albany, New York

MAY 23 PM

A .

on

Niro is granted and the Not ice of

September  29 ,  1975 is  cance l led .

STATE TAX COMMISSION

COUMISSIONER

COMI{ISSIONER



STATE OT NEW YORK

STAI'E TAX COM}IISSION

In  the  MatLer  o f  the  PeL i t ion

o f

MICHAET A. NIRO DEC]SION

f ' o r  Rede te rm ina t i on  o f  a  De f i c i ency  o r
fo r  Re fund  o f  Pe rsona l  f ncome Tax  unde r
A r t i c l - e  22  o f  t he  Tax  Law fo r  t he  Yea rs
7 9 7 2 , 1 9 7 3  a n d  1 9 7 4 .

Pet i t ioner ,  M ichae l  A .  N i ro ,  951 N iagara  St ree t ,  Bu f fa lo ,  New York  14213,

f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f  persona l

i r rco tne  tax  under  ArL ic Ie  22  o f  the  Tax  Law fo r  the  years  1972,  1973 and 1974

{ I ' i l e  N o .  1 0 2 0 2 ) .

A  fo rmal  hear ing  was he ld  be fore  AIan  R.  Go lk in ,  Hear ing  Of f i cer ,  a t  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  S ta te  0 f f i ce  Bu i ld ing ,  65  Cour t  S t ree t ,

B u f f a l o ,  N e r *  Y o r k ,  o n  M a y  1 7 ,  l 9 7 B  a t  9 : 0 0  A . M .  a n d  w a s  c o n l i n u e d  o n  J u n e  5 ,

7978 a t  1 :00  P.M.  Pet i t ioner  appeared by  Joseph B.  MinLz ,  Esq.  The Income

T a x  B u r e a u  a p p e a r e d  b y  P e t e r  C r o t t y ,  E s q .  ( A l e x a n d e r  W e i s s ,  E s q . ,  o f  c o u n s e l ) .

ISST]E

Whether  pe t i t ioner  was a  respons ib le  person requ i red  to  co l lec t ,  t ru th fu l l y

account  fo r  and pay  over  w i thho ld ing  Laxes  o f  Pyramid  Erec t ion  Corp .  fo r  1972,

1 9 7 3  a n d  7 9 7 4 .

FINDINGS OF FACT

i .  0n  September  29 ,  1975,  the  Income Tax  Bureau issued a  Sta tement  o f

Def ic iency  and Not j . ce  o f  Def ic iency  fo r  $37,984.82  aga ins t  pe t i t ioner ,  L l i chae l

A.  N i ro ,  impos ing  pena l t ies  (under  subsec t ion  (g )  o f  sec t ion  685 o f  the  Tax

Law)  fo r  h js  fa i lu re  to  co l lec t ,  t ru th fu l l y  account  fo r  and pay  over  income

Laxes w i thhe ld  f ro rn  wages pa id  to  the  employees  o f  Pyramid  Erec t ion  Corp .

( " P y r a m i d " )  f o r  t h e  p e r i o d  O c t o b e r  1 ,  7 9 7 2  t h r o u g h  O c t o b e r  2 5 ,  1 g 7 4 .  S a i d
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de f ic iency  was made based on  pe t i t ioner 's  a l leged pos i t ion  as  a  respons ib le

o f f i c e r  o f  s a i d  c o r p o r a t i o n .

2 '  Pe t i t ioner  t ime ly  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  the  de f ic iency

wiLh  the  Income Tax  Bureau.

3 .  Dur ing  7972,  1973 and 7974,  Pyramid  was opera ted  by  one Pat r i ck  J .

Ga l Ia ,  f ree  o f  any  cont ro l  o r  management  by  pe t i t ioner ,  in  tha t  sa id  corpora t ion

ran i ts day-to-day affairs and al l  other funct ions without consult ing him.

4 .  Pyramid  dea l t  p r imar i l y  in  supp ly ing  sk i l led  laborers  to  job-s i tes

fo r  the  erec t ion  o f  p re-cas t  concre te .

5  '  Dur ing  the  en t i re  per iod  invo lved here in ,  pe t i t ioner  su f fe red  f rom i l l

hea l th .  He or ig ina l l y  became invo lved in  Pyrarn id  in  fhe  hope o f  genera t ing  a

source  o f  subs tanL ia l  income wh ich  d id  no t  demand h is  t ime or  labor .

6 '  There  are  two per iods  to  examine,  namely ,  the  per iod  lg l2  th rough

O c t o b e r ,  1 9 1 3  a n d  t h e  p e r i o d  f r o m  O c t o b e r ,  1 9 7 3  L o  A p r i l ,  r g 7 4 .

1  '  Dur ing  the  per iod  1972 th rough October ,  1973,  pe t i t ioner  was no t

au thor ized  to  s ign  payro l l  checks  and,  in  fac t ,  never  d id  so .  A l t -hough he  was

one o f  the  Lwo requ i - red  s ignator ies  on  the  genera l  bus iness  account ,  pe t i t ioner

genera l l y  s igned many b lank  checks  fo r  fuLure  use  by  Mr .  Ga l la  o r  s igned

dozens o f  checks  a t  one s i t . t ing ,  when so  presented  by  l l r .  Ga l la .  A t  a I I  t imes

here i r r  ment ioned,  a l I  checks ,  checkbooks  and bus iness  books  and records  were

in  the  so le  and exc lus ive  possess ion  o f  Mr .  Ga l la  and were  never  made ava i lab le

L o  p e t i t i o n e r .  P e t i t i o n e r  d i d  n o t h i n g  m o r e  t h a n  m a k e  r e f e r r a l s  f o r  s a i d

corpora t ion ,  based on  h is  persona l  con tac ts  deve loped over  many years  in  the

c o n s t r u c t i o n  i n d u s t r y .

B .  P e t i t i o n e r  r e l i e d  o n  t h e  a c c o u n t a n t ,  a  l o n g - t i m e  p e r s o n a l  a d v i s o r ,

fo r  in fo rmat ion  about  and proper  opera t ion  o f  sa id  corpora t ion l  however ,  Mr .

G a l l a  r e p l a c e d  s a i d  a c c o u n t a n t  w h e n  h e  s o  c h o s e .



- 3 -

9 .  Mr .  Ga l la  changed a l l  bank  accounts  and even moved the  o f f i ces  o f  the

corporaL ion  un i la te ra l l y  w i thout  even consu l t ing  pe t i t ioner ,  even though the

of f i ce  vacated  by  sa id  corpora t ion  \ , ras  ren ted  f rom the  fa ther  o f  pe t i t ioner

here in ,  who was power less  to  p revent  such a  re loca t ion .

1 0 .  D u r i n g  t h e  p e r i o d  O c t o b e r ,  1 9 7 3  t h r o u g h  A p r i l ,  7 9 1 4 ,  s a i d  c o r p o r a t i o n

opera ted  ou t  o f  a  loca t - ion  some 20 or  30  mi les  f rom pet i t ioner 's  home and

of f i ce ,  w i th  bank  accounts  about  wh ich  pe t i t ioner  lacked knowledge regard ing

even the names of the banks or account numbers.

11 .  PeL i t ioner  never  met  w i th  l l r .  Ga l la  a f te r  the  move,  nor  cou ld  he

reach the  laL ter  by  phone dur ing  th is  per : iod .  Pet i t ioner  $ ,as  phys ica l l y

present  a t  the  new corpora le  o f f i ces  on  on ly  one occas ion  fo r  the  purposes  o f

vacat ing  the  premises  and ga ther : ing  up  any  remnants  o f  the  books  and records

; rbandoned by  Mr .  Ga l l  a  .

1 2 .  O n  r e p e a L e d  i n s t a n c e s ,  p e t i t i o n e r  m a d e  f o l l o w - u p  l o a n s  t o  s a i d  c o r p o r -

a t . ion  fo r  Lhe s taLed purpose o f  eas ing  cash- f low prob lems,  re ly ing  on  assurances

f ron  } l r : .  Ga1 la  tha t  payro l l  and  tax  ob l iga t ions  wou le l  be  met  and sa t is f ied

r v j L h  t h e  p r o c e e d s  o f  s a i d  1 o a n s .

CONCTUSIONS OT LA\,i

A .  T h a t  s u b s e c t i o n  ( g )  o f  s e c t i o n  6 8 5  o f  t h e  T a x ' L a w  p r o v i d e s ,  i n  p a r t ,

a s  f o l l o w s :

"At ly  person requ i red  to  co l lec t ,  t ru th fu l l y  account  fo r  and pay
over  the  Lax  imposed by  th is  a r t i c le  who w i l l fu l l y  fa i l s  to  co l lec t
such tax  o r  t ru th fu l l y  account  fo r  and pay  over  such tax  o r  w i l l fu l l y
attempts in any manner to evade or defeat the tax or the payment
L h e r e o f ,  s h a l I ,  i n  a d d i t i o n  t o  o t h e r  p e n a l t i e s  p r o v i d e d  b y  l a w ,  b e
l iab le  to  a  pena l ty  equa l  to  the  to ta l  amount  o f  the  tax  evaded,  o r
n o t  c o l l e c t e d ,  o r  n o l  a c c o u n t e d  f o r  a n d  p a i d  o v e r . "

Subsec t ion  (n )  o f  sec t ion  685 o f  the  Tax  law prov ides  tha t  fo r  the

purposes  o f  subsec t ion  (g )  " .  .  .  the  te rm person inc ludes  an  ind iv idua l ,  corpora t ion

o r  p a r t n e r s t r i p  o r  a n  o f f i c e r  o r  e m p l o y e e  o f  a n y  c o r p o r a t i o n . . . w h o  a s  s u c h



-4-

o f f i c e r ,  e m p l o y e e . . . i s  u n d e r  a  d u t y  t o  p e r f o r m  t h e  a c t  i n  r e s p e c t  o f  w h i c h  t h e

v i o l a t i o n  o c c u r s t t .

B .  That  pe t i t ioner  was no t  a  person requ i red  to  co l lec t ,  t ru th fu l l y

accounL fo r  and pay  over  the  w i thhotd ing  taxes  o f  Pyramid  Erec t ion  Corp .  f rom

and a f te r  October ,  1973.  I Ie  had no  contac t  w i th  Mr .  Ga l la ,  much less  cont ro l

r ;ver  sa id  corpora t i ,on ,  never  v is i ted  the  o f f i ce  loca t ion  and was no t  a  s ignatory

on the  corporaLe bank  accounts .

C.  That  pe t i t ioner  was no t  a  person requ i red  to  co l lec t ,  t ru th fu l l y

account  fo r  and pay  over  the  w i thho ld ing  taxes  o f  Pyramid  Erec t ion  Corp .  fo r

the  per : iod  lead ing  up  to  October ,  7973,  s ince  he  on ly  made re fe r ra ls  and/or

leads  fo r  the  corpora t ion ,  had no  cont ro l  over  the  bus iness  opera t ions ,  cou ld

noL and d id  no t  s ign  any  payro l l  checks ,  on ly  s igned checks  when presented  by

Mr .  Ga l la  requ i r ing  counter -s ignatures ,  and s tood he lp less  when bank  accounts

and the  o f f i ce  i t se l f  were  changed un i la te rar ry  by  Mr .  Gar la .

D.  That  pe t i t ioner  i s  no t  l iab le  to  pena l t ies  under  subsec t ion  (g )  o f

sec t ion  685 o f  the  Tax  Law.

E.  That  the  pe t i t ion  o f  Michae l  A .  N i ro  i s  g ran ted  and the  Not ice  o f

Def ic iency  issued aga ins t  pe t i t ioner  on  September  29 ,  1975 is  cance l led .

DATED: Albany, New York srATE TAX cOMMrssrON

MAY 23 I9BO
STATE TAX COMMISSION

COMMISSIONER


