
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Sheldon I^1. & He1ene B. Newman

AFFIDAVIT OF MAIIING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

for the Year 7972.

of a Def ic iency or a Revision

or a Refund of

the Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l1th day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Sheldon W. & Helene B. Newman, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Shel-don W. & Helene B. Newman
395 Janes Lane
Stamford ,  CT 06903

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under Lhe exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that  the address set  for th on said wrapper is  the last address of  the

pet i t ioner .

Sworn to before rne this

l l th  day  o f  January ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  11 ,  1980

Sheldon W. & Helene B. Newman
395 Janes Lane
Stamford ,  CT 05903

Dear Mr. & Mrs. Newman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A fbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  I  s  Representat ive

Taxing Bureau's  Representat ive



STAf,E OF NEW YORK

STAIE TA)( CCNO4ISSICN

In the Matter of the Peti-tion

of

SHELDOD{ W. NE\M'IAN and HEtr.iENE B. NE:IO{AN

for Redetermination of a Deficiency or
for Refund of Personal Inccne Tar under
Arficle 22 of the Tar Law for ttre Year
1972.

DECISICD{

Petitioners, Sheldon W. Nerrman and Helene B. Neimnan, 395 Janes Lane,

Starnford, Connectj-cut 06903, filed a 5:etition for redeterrnination of a deficienc,y
.or 

for refund of personal jnocne ta< under Arbicle 22 of ttre Ta< I-anp for ttre

ye-nr L972 (File No. 12284).

A forrnal hearing was held before George F. I4urphy, Ilearing Officer, at

the offices of tlre State Tax Csnnission, T\^rro Vbrtd Trade Center, Nan York,

New York, on l"tarch 7, L977 at 2:45 P.M. Petitioners aSpeared pro se. The

fnoqre Tax Bureau atrpeared by Peter Crottlr, Esq. (Richaad ltaufinan, Esq., of

counsel).

l{hether other ocrpensation reoeived of $251561.38 was taxable by the

State of New York.

FIND]NGS OF FASI

1. Petitioners, Sheldon and }trelene B. Nei,'inwr, tinely filed a Nevy York

State personal inccne parb year resident ta< return and a Net^l York State

personal inccne part. year nonresident tar return for L972.

2. On the return for tlre resident period (L-L-72 to 5-26-72), petitioner

Sheldon Nev,innn reporbed wages of $231712.75, vhich included ccnpensation

received frcnr Chesebrough-Pondrs, Inorporated and f::ron the City of Nerr York.
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Or tlrc return for ttre nonresident period, trntitioner Sheldon Ner^rnan allocated

wages of $71768.00 on the basis of days r,rorked \^i{thin and wittrout Ne,r York

State d:ring ttre period Jwre 27, L972 ts Septenber 22, L972. The withholding

statenent issued by Ctresebrrcugh-Pond's, fncrcrgrorated shomied total wages Enid

of $29'115.25 and ottrer ccnpensation paid of $251561.38, for a total of $54,676.63.

3. On Augttst z]-t 1973, the Inccne Tar< Brrreau issued a Statenent of

Audit Changes on wLrictr ttre Bureau held that "ottrer orpensation" paid blz

Chesebrough-Pondrs, Incrcrgnrated ("the Ccnparry"), j.:n the anrrr:nt of $251561.38,

which ansrnt was shcrrm on tlre withtrolding statenerlt issued to petitioner

Sheldon Ner,rnan, was subject to Nevr York State tax. Acr:ordingly, on lutray 19,

1975, the Bureau issued a Notice of Deficiency asserLing personal inccme tax

of $4,037.55, and i:rterest of $533.85, for a sum of $4t67L.40. The ottrer

adjustuerrts were conceded to and are not at issue. On Augn-rst 8, 1975, petitioners

t5nely filed a "Petition for Redeterrnina'b.ion of Deficiencry or for Refirnd of

Personal Inccne Tax", jJr which ttrey crcntended that stod< prrrctrased pursuant to

a L967 stock Plan, was sold wlren ttrey were nonresidents of Nevr York, and ttrus

tlre gain was not reporbable to Nevr York State. Petitioners also oontended that

they paid a capj-tal gains ta< to Connecticut on the gains derived therefrqn.

4. Pursr:ant to a stoclc purctrasing plan for officers and a&ninistrative

enployees of ttre Ccnpany (in existence in 1967), petitioner Sheldon Ner,nnan

sr:bscribed in 1967 to ttre pr"rrctrase of 3I0 shares of stocl<. The plan pnovided,

jrr part, that

...a11 sales of shares under ttre plan shall be rnade r4nn the
condition that ttte pr:rctraser sha1l continue in the cnnerstrip
of suctr shares and not seIl, ptedge or transfer any interest
tfierein for a period of five (5) years after the date of
acceptanae of ttte purctrase agp:eerent by the Ccnpany.

Itre aontended that, it was ttre position of the orporation that the 1967 plan
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and ttle shares issued were subject to Treasurl'Regulation L.42L-6 and that no

ordina4z inccne was realized in L972 as a result of ttre gain on tlre sale of

310 shares of stcJ<, which gain was reported, as a long-term capital gain on

Federal sclredule "D" for L972.

5. Rrrsr.rant to a stock purckrase plan for offiers and a&ninistrative

ergrloyees of ttre Ccnpany (in existence in I97I), petitioner Sheldon Nerunan

subscribed in 1971 to the purctrase of 415 shares of one do1lar par val:e

ccrnrcn stock, for wtrictr he agreed to pay a consideration of $21.20 per strare,

or a total of $81798.00 less the anor:nt aSplied against the pr.rrctrase prioe

pursuant to the plan. Itre plan also provided. ttlat "...I will aontjnue in the

ounership of shares issued and will not seIl, pledge or transfer arry interest

jn the sane for a period of five (5) years af@r the date of yor:r acoeptarroe

hereof. "

6. On May 5, 1972, the Conpany notified petitioner Sheldon Nerunan that

the 4L5 shares vfuich he agreed to pr:rctrase r;nder the 1971 plan were not trans-

ferable and were no longer sulcject to a sulcstantial risk of forfeiture. Ihat

based on its 5-nteryretation of Section 83 of the Internal Reventre Code (as

auended in 1969), a taxable event had occurred and that ttre arpunt to be

included as "other corpensation" paid Ln L972, on hj.s Wage and Tar Statenent,

was $18,799.50 (the excess of the average daily nrarket price on lrtay 5, L972

cnrer tlre p';rch.ase price of $2L.20 per strare). The arzerage of ttre rnarket

quotations for said stocJ< on t4ay 7, L972 was 66-L/2.

7. The Corparry also included the anpunt of $61761.88 as ottrer cornpensa-

tion on petitioner Sheldon Newrnanrs Wage and Tar< Statenent, in addition to ttre

$18,799.50 nore fulty set forttr in Findings of Fact "6", glpll, for a total of

$25 ,561 .  38  .
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CCNCIUSICNS OF IA9O

A. That SecLion 83 (a) of ttre Internal Revenue Code requires a tag>ayer

to jnclude in gnoss inccne the exoess of ttre stod<'s fair rnarket value over

its crost, as soon as the taqnyer's interest is no tonger sr:lcject to a sulc-

starrtial risk of forfeiture. See SAIOL v. Cqnnissioner of lnternal Revenue

574F.2d 694 (1978) cert. denied. Ttlat the risl< of forfeiture, with respect

to the 415 shares purchased r:nder the 1971 stocJ< pr:rctrase plan was rsnrved on

NIay 5, L972 ar:d constituted ordinarf inocne for 1972 for New york State tax

puq)oses wittrin ttre neaning and interrt of Section 612 (a) of the Ta< Iavr and 20

r{vcRR 116.1.

B. That the incqre realized b1z petitioner Sheldon Ns,rnan during L972,

frcrn the sale of 310 shares of stock purctrased in L967, onstituted ordina::1r

inccrne to ttre extent of the differenoe bet\^,een ttre option price and ttre rnarket

value of ttre shares at ttre tirre he acquired tle unrestricted right to receive

said stocjk (5-10-72), in accordance w"itfi tlre np-aning and, intent of Sectlon 421

of tie Internal Revenue Code, Therefore, petitioner Sheldon NevfiEn was required

to reporb ordinarlz inqre on his return for the resident period.

C. That the petition of Sheldon W. and flelene B. Neltrnan is denied. Ttre

Notice of Deficienqg issued l4ay 19, 1975 is srrstajned, together w"ith suctr

additional interest as rnay be lar,rfully or.ring.

D?fIED: Allcarry, Nevr York STAf,E TAX COMMISSION

JAN 1 1 I9BO


