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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

SaI A. & Antoinette

the Petit ion

.  Nastro

o f

o f

M

ATFIDAVIT OF MAIIING
for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax law

for the Years I97I -  t972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the 'Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Sal A. & Antoinette M. Nastro, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as fo l lows:

SaI A. & Antoinette M. Nastro
Mi I l  St ream Rd.
Stamford,  CT 06930

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

22nd day of February, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEI{I Y0RK
STATE TAX COMMISSION

In the Matter

Sal A. & Antoinette

the Pet.it ion

.  Nastro

o f

o f

M

AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Personal  Income Tax

under Article 22 af the Tax Law

for  the Years L977 -  L972.

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

22nd day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Louis M. Cascio the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Mr .  Lou is  M,  Casc io
Ilurdman & Cranstoun, CpAts
330  Ma in  S t .
Danbury, CT 06910

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herei-n and that the address set forth on said wrapper is the last

known address of the representative of

Sworn to before me this

22nd day of February, 1980.

pet i t ioner.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

February 22, 1980

SaI A. & Antoinette M. Nastro
Mi l l  S t ream Rd.
Stanford, CT 06930

Dear  Mr .  &  Mrs .  Nas t ro :

Please take not ice of the Decision of the State Tax Courmission enclosed
herewith.

You have nol.{ exhausted your right of review at. the administrative Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comrni-ssion can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Afbany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Lou is  M.  Casc io
Hurdman & Cranstoun, CPAis
330 Main  St .
Danbury, CT 06810
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

SAt A. NASTRO and ANTOINETTE I"I. NASTR0

for Redetermination of a Deficiency or for
Refund of Personal fncome Tax under Art icle 22
of the Tax larp for the Years 1971 and 1972.

DECISION

Pet i t ioners ,  Sa l  A .  Nas t ro  and Anto ine t te  M.  Nast ro ,  I I i l l  S t ream Road,

Stamford, Connect icut 06930, f i led a pet i t . ion for redeterminat ion of a def i-

c iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for  the  years  1971 and 1972 (F i le  No.  13334) .

A smal l  c laims hearing was held before Ll i l l iam Valcarcel,  Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  December  12 ,  1978 a t  1 :15  P.M.  Pet i t ioners  appeared by  Lou is  M.

cascior cPA. The rncome Tax Bureau appeared by Peter crotty,  Esq. (Paul A.

l e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner Sal A. Nastro, a nonresident partner,  can al locate

income received from a New York State partnership.

FINDINGS OF FACT

1.  Pet i t ioners ,  Sa l  A .  Nas t ro  and Anto ineLte  M.  Nast ro ,  f i l ed  a  jo in t

New York State Income Tax Nonresident Return for the year 1971 on December 5,

1972.  Pet i t ioner  Sa l  A .  Nas t ro  a l loca ted  h is  sa la ry  income based on  the

number of days worked within and without New York State. 0n February 6, 1913,

the Income Tax Bureau issued a Notice and Demand For Payment of Income Tax

Due, which corrected an error on the al locat ion schedule shown on the retura.

Pet i t ioners paid an addit ional tax due of $80.24, plus penalty and interest.
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2. Petit ioners, SaI A. and Antoinette M. Nastro, f i led a joint New York

State fncome Tax Nonresident Return for the year 7972 on June 28, 1973, report-

ing for New York State income tax purposes, salary incone of $13,000.00 and

partnership income of $5r758.00. The aforementioned return did not indicate

whether an al location method was uti l ized.

3. On January 76, 1975, the fncome Tax Bureau received an "amended

return' for the year L972, on which Federal audit adjustments were reported.

In addit ion, salary income of $13,000.00 and partnership income of $18 ,267.A3

were allocated baseal on the number of days worked within aud without New York

State. An addit ional tax due of $53.09 was remitted with the I 'amended returnt ' .

4. 0n Aprit  11, 1975, the Income Tax Bureau issued a Notice of Deficiency

for the years 1971 and 1972, along with an explanatory Statement of Audit

Changes, which stated:

"The audit of the partnership Guided Growth VenLures discloses that
you were in receipt of salary and fees from the partnership. As the
partnership did not report any office out.side New York State and
allocated incone, these fees and salaries are fu1ly taxable to New
York State. Deduct. ion for l i fe insurance is l imited to $100.00 for
1971 and $50.00 for  L972 for  each taxpayer . t '

The Notice of Deficiency was issued for $85S.81 for personal income tax, plus

iaterest for the year 1971 and $2r813.34 for personal income tax, plus interest

for the year 1972. However, the deficiency did not take into consideration

the arithnetic corrections previously nade for the year 1971 by the Income Tax

Bureau on FebruarV 6, 1973 and credit was not given for the additional tax

pa id  o f  $80 .24 .

5. The fncome Tax Bureau asserted a greater deficiency for the year 1971

at the hearing by incorporating the arithmetic corrections into the Notice of

Deficiency and granting petit ioners credit of $80.24 fot addit ional tax previously

paid.  These changes resur ted in  a greater  def ic iency of  $1r131.41,  p lus

interest for the year 1971.
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6. Pet i t ioner SaI A. Nastro vras employed by Internat ional Business

Machines, rncorporated unt i l  May, 1971. 0n JuIy L, lg7l ,  he became a partner

in a parLnership doing business under the name and style of Guided Growth

Ventures, with i ts pr incipal of f ice at 20 Exchange Place, in the City and

State of New York.

7. Guided Growth Ventures was formed pursuant. to the Partnership law of

the State of New York for the purpose "to invest in,  and provide investments

counse l ing  fo r ,  ven ture  cap i ta l  s i tua t ions .  . . "

B. Pet i t ioner Sal A. Nastro, the rnanaging partner and sole act ive partner,

was required to seek and invest igate investment opportunit ies on behalf  of  the

partnership. The partnership agreement of July 1, 1971 provided, in part l

(a )  That  pe t i t ioner  Sa l  A .  Nas t ro  wou ld  " rece ive  a  sa la ry  o f  $35,000.00

per  anmrm,  payab le  month ly  fo r  h is  serv ices . . . ' r

(b )  That  the  I ' f i r s t  
$151000.00  o f  the  to ta l  annua l  cash consu l t ing

fees paid to the partnership for servj .ces rendered direct ly by Sal

Nastro wi l l  be remit . ted to him quarter ly as earned."

(c) That pet i t ioner sal  A. Nastro had "general  control  and super-

v is ion  over  the  or id inary  bus iness  o f  the  par tnersh ip . . . "

9.  Pet i t ioner SaI A. Nastro rendered consult . ing services to Metpath,

Inc. on behalf  of  the partnership during the years L97I and 1972. These

services were performed at the corporate headquarter off ices of Metpath, Inc.

in Hackensack, New Jersey, where he was provided with both an off ice and

secretar ial  support .  In addit ion, pet i t ioner rendered consult ing services on

behalf  of  the partnership at f i rms located in Pennsylvania, Flor ida and New

York during the year 7972.
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10. Pet i t ioner SaI A. Nastro contended that the partnership returns f i ted

by Guided Growth Ventures for the years 7977 and 1972 ertoneously listed only

one place of business at 2A Exchange Place in New York City. He contended

that the partnership also had an off ice at Metpath, Inc. in Hackensack, New

Jersey. He also contended that he maintained an office at 7 HoxLzon House,

Fort Lee, New Jersey. No evidence was submitted indicating whether Guided

Growth Ventures filed amended partnership returns for the years 797L and 1972

I ist ing a place of business outside New York State, along with a schedule

allocating partnership income from sources within and without New York Stat.e.

In addition, no evidence was submitted indicating whether the partnership

disagreed with or protested the f indings of the partnership audit  conducted by

the Income Tax Bureau.

1l ' .  Pet i t ioner SaI A. Nastro did not subnit  any evidence to indicate

whether Guided Growth Ventures filed partnership returns with other states, in

addit ion to New York state, dur ing the years 1971 and 1972.

72. Pet i t ioner Sal A. Nastro argued that his share of partnership income

reported for the years 1971 and 1972 represented salary income and fees received

in considerat ion for services rendered withia and without New York State.

CONCIUSIONS OF I.AW

A. That even though pet i t ioner Sal A. Nastro traveled outside New York

State for the purpose of performing duties in connection with the partnership,

and even though services were performed for or on behalf  of ,  persons or corpora-

t ions located outside New York State, a regular place of business was not

maintained by the partnership outside New York State and business activities

were not considered as being carr ied on out.side New York State; therefore, no

al locat ion is al lowed rvi thin the meaning and intent of  sect ions 632(c) and

707(a)  o f  the  Tax  Law and 20  NYCRR 131.10  and 131.11 .
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B. That pet i t ioner Sa1 A. Nastro was a nonresident partner of a New York

partnership and that,  in determining sources (as ei ther within or without New

York State) of a nonresident partner 's share of partnership income, no effect

should be given to a provision in the partnership agreement which character izes

payments to the partner as salary or other considerat ion paid or distr ibutable

for services rendered to the partnership by the partner in accordance with

sect ion 637(b) of the Tax Law and 20 NYCRR t34.2.

C. That an al locat ion of income based on the number of days worked

t+i thin and without New York State is an al locat ion method avai lable to non-

res ident  employees  (20  NyCRR 131.16) .

D. That al l  income paid or distr ibutable by Guided Growth Ventures to

pet iLioner Sal A. Nastro during the years 1971 and 1972 must be included in

his New York adjusted gross income within the meaning and intent of  sect ion

632 of the Tax Law.

E. That the pet i t ion of Sal A. Nastro and Antoinette M. Nastro is denied

and the Not ice of Def ic iency issued Apri l  11, 1975 is sustained along with the

changes which result  in a greater def ic iency. Such tax shal l  be due together

with such addit ional interest as may be lawful ly owing. The Audit  Divis ion is

hereby directed to modify accordingly the Not ice of Def ic iency issued Apri l  11,

1975 to include the greater def ic iency asserted in accordance with Findings of

F a c t  ' 5 '  o f  t h i s  d e c i s i o n .

DATED: Albany, New York

FEB 2 2 tgn
COUMISSION

COMMISSIONER


