
STATE OF NEW YORK
STATE TN( COMI{ISSION

In the Matter of the Petition

o f

hl i l l iam H. & Jane E. McEInea

AFFIDAVIT OF UAILING

for Redetermination

of a Determination

Personal Income Tax

under Art ic le 22 of

for the Years 1960

of a Def ic iency or a Revision

or a Refund of

the Tax Law

-  7969.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that. on the

14th day of November, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon VJi l l iam H. & Jane E. McElnea, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Wil l iam H. & Jane E. McELnea
c/o Van A1stlme, Noel & Co.
120 Broadway
New York,  NY 10005

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

14th day of November, 1980.

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

r_n a

of the

herein

of the



STA1T OF I{EW YORK
STATE TAX COHMISSION

In the Matter of the Petition

o f

Wil l ian H. & Jane E. XcElnea

for Redeterminati.on of a Deficiency or a Revision

of a Determination or a Refund of

Personal fncone Tax

under Article 22 of the Tax f,aw

for the Years 1960 - L969.

AI'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an emqrloyee

of the DeBartment of Taxation and Finance, over 18 years of agel and that on the

14th day of November, 1980, he served the within notice of Decision by certified

nail upon E. E. Finucan the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. E. E. Finucan
Finucan & Greenwood
10 E.  40 th  s t .
New York, NY L00L6

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said h'rapper is the last

known address of the representative of the petitioner.

Sworn to before ne this

14th day of Novenber, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 14, 1980

Lri l l iam H. & Jane E. McElnea
c/o Van Alstyne, Noel & Co.
120 Broadway
New York, NY 10005

Dear  Mr .  &  Mrs .  McElnea:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
E.  E .  F inucan
Finucan & Greenwood
1 0  E .  4 0 t h  s r .
New York, NY 10016
Taxing Bureau' s Representative
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grhm rnx clafissucN

In t}re ltatter of t*te .htltjtrr

of

}ilILLIAM 
".ff*, 

,JR.

JANE E. !&ElIlEA :-

fq Hetermlnatisr of EficLsrcle c 3
fc &fird of Persrat lrse lbx wrl€lt
Arttcl€ 22 6 tJB 1b:. Iaw f,c ttre Yera 3
L960 t}ror$ 1966.

:

Dm:sncN

t ,

Fetltiqss, WiLLiam H. ltEtneal ,ft. anl Janc E. lldlrpar c/o \ran

Alatlrn, lbel & @., P0 Eedrmy, bbw Yqrk, liEw Yck 10005, ftl€il peLitiors

fc' rerieternrination of deficiercies s fc refilrd of persral irre tll( t[d€r

Article 22 of, tlE llbr( Law fc the loare 1960 tllsrgh 1966 (Elfe !b. OI?71).

A fcnal fgrfrg ms hsld befoe ltjgaf ltrlght' klng dficer, at tb

offices of tlre Statg fh:< BrurisBi.slr 1t\rc Sbrld lEqdQ Grtsr, Iihnr Yqk' fbt ycEtt

ryrgt 5, il)?6 at 9:15 A.D|.

Itte tparfuq r*as cqrtl:nd to qrclusLdr bafce &hmrd L. .bhngrr harfry

of,floer, on,June 24t Lg77 at 12:40 P.M. PeEltiqrers apcared try E. E. Eirmpsrr

CPA. Ih6 Adit Dtvisist apeard On *ro,OrotW, Esg. (Alffild€r Slslesr'- -

Egg, r of oqrnseU.

.xsett&s

I. !&etfnr p*itlw t$.Iltf,tr H.. !&Elru, .tts, I a rq&s psrtnpr of San _

Nstyne,

iJlm.

btrel & 6., Snrop€nly allocatel lrts di"sfilrrttne shtr€ d Sutnqrald4rr

' :

II. ltrette,petltturcs rnre nqd.rd to'*r+ b total irrcqt, Fet{tlqt*

wtlltin H. l8Etrpal ir-.f s sttee oJ tlp.bhry k CitV rmf-rWatd UrsfnFqF
'  ;  ! : '  ' ' l '

tar ddrrtion talsr on ttn parffi*rip tr$iun'sf tlan $styrp, libel'e,6. ]9.*'
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EINDITiffi G' FAST

I' Petitloneo:s' will,iffr - Jane E. lmlJna, ftl€d

tibra York State irrme tax rsrresidelt re{urrs fu 1.960 tfcqrgh 1956, rdartn

petiti,ffier wiLlisn H. !&Elnear Jr, r|T)*"q hie dtstrib,rtirre share of partncur-

shtp inmne frorn Van Alstlnre, tbel & @.

2. Det:.itisrer Wtl1lf,n H. l@[rsa' ,J!, stgnd qrsnts flxlng pqtod d

Unitation upon assessnent of pcscral lnffire arrl rnlrmrporatsl hrsirnsg

t4<es, $Jhirch cwrsents eerterded the period fcr assosry of penscral inocm

tax ftr 196I ttrurgh.1969 untll rprff 15, 1.924.

3. At }httderr 26, L973, t}le lrsre Tax Brreau igsrd trp rpt,tsg d

ddlciencp the flrst rptire l'ne fff L960 ard 1966 anf assertod peruraf

lnocre tax of 961442.80, plue tnteest of 931512.95, fcr a total srn of

$91955.?5. Said rprt^ie rtrae lser€il qr tle gpcunt ttrat a rct, qerattrg lose fc

1963, rrttti.ctt was pnerri.ansly allsredt as a carrybactc to L960, rms r{ieaLLomd aa a

resrlt of an lnorease in partnustrip trsm due to a l€rv York ancllt d tJB

partnenship van Alstlne, lbeL & Co. tre adljustmnt fc L966 rng &re to a

Flederal atrdit ard to petiticnr WlllLgu H. l&Elnea2 ,J!. ts fal-lure to 4dk1, b

totaL inocnts, hfu share of tha tElr york crtv untnrcrpcaFg hlsfuss tax

deihptJcn tdcn on tlt partrnratrip rerlrrrn of Van Alstlnre, lbel & 6. rhe

e@d rptLce of deflclerqr lrne fe f961 ttuurgh 1,965 ard ass€rtd pcscral

irtg€ tar< of $201565.00, pltrs interest of $LIr 285.2Lt f,c a tota"l sln of

$31'851.21. Sald rpttoe ruae issued as a recnl-t of a tibw Yck nd.lt of tte

partnerstrip Van AlsQrre, lbel & 6. fs 196I tlEilgh 1965 ard a Federal adlt

fc 1961, 1962 ard 1955.
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SICIIISICIG! s' LRs|

A. Ihat the Adit Divlslon ls hceby directd b reocrgrte WlJ'lLa H.

lffilnea, Jr.rB prqctlcrate etrare of pararershlp i-rpqre fnn Van Alst1rp,

lbet & 6. ln a rruunr wrsiEtent wlth t&e State Ihx Ccnnrisstq! d€isiqr tn

t}E a&tter of .t1.,+lPetltlsr of Van ALeqrg, bgl .& S. r slgrd on ttrls date.

B. ttnt the tibrp York City unlnospcatea brsfuss tax ls an inre tax

wlthin the neanirg ard tntent of Chapts 46, rt$.e S of the A&nintstrati\r€

Oode fs tte City of t€rv York. ftrecef@, lntJtJorers r,pre reqrfrA to add to

thelr total irncrrc petitloner lEfU.un H. l&,Elnea, ,J!. tg ehare of sald dduc{lsr

ln aaordanm with the neaning ant tntsrt of sectl,qr 632(a) (2) of the Ta:( Iarf,.

C. Ihat t}re Aldit Divisi@ is d"lreterl to nodtfy tlre lbtice of Deftciency

tssued on tilnnsrbc 26, t9?3 to the eoftent Blpl{n in &rctusiqr d IEr{ 'A'r

enmirai ard that,r el(oept, as so granted, ttte petitlm is ln erl otls respecls

denied.

DNIED: Albany, IVe&r YGk

NOV 1 4 pgO

I
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 14, 1980

Lri l l iam H. & Jane E. McElnea
c/o Van Alstyne, Noel & Co.
120 Broadway
New York, NY 10005

Dear  Mr .  &  Mrs .  McElnea:

Please take not i-ce of the Decision of the State Tax Commission enclosed
herewith.

You have noht exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in cour!  to review
an adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone * (518) 457-6240

Very truly yours,

STATE TA)( COMMISSION

Peti t ioner '  s Representat ive
E.  E .  F inucan
Finucan & Greenwood
1 0  E .  4 0 r h  s r .
New York, NY 10016
Taxing Bureaur s Representative



STATE OF NEV{ YORK

STEfTE TA)( CS4MISSION

In the l4atter of ttre petition

of

WTLLIAM H. l,lcEtNEA, ,JR.
aru1

JAI{E E. IVICETNEA

for Red.etennination of Deficiencies or
for Refi-rd of Pensonal Inccnre Ta< r,urder
Article 22 of tlre Ta< Iaw for tlre years
1960 through 1966.

DrcISION

Petitioners, William H. ltlcElnea, ft. ard Jane E. tr4cElnea, c/o yarr

A1st1zne, NceI e @., L20 koadway, I$ew York, lJev.r York 10005, fited petitions

for redeterrnination of deficiencies or for refr:rd of personal inccnre tax urder

Article 22 of the Ta< Law fon the years 1960 through 1966 (Fite No. 01771).

A fcrnal hearing was held before Nigel Vfright, Hearing Officer, at the

offices of the State Tax Oonmission, Ttoo l{orl"d Tfade Centen, Nelv York, Narv York,

on JuIy L7t L975 at l-:20 P.M. ard contirrued on August 5, 1976 at 9:15 A.M.

Ihe hearing was continued to conclusion before ELtward L. Johnson, Hearing

Officer' on June 24t L977 at 12240 P.M. Petitioners appeared by E. E. Finucan,

CPA. Itre Ardit Division appeared b1z peter Crotty, Esq. (Afo<arder Weiss,

Esq., of counsel).

ISSUES

I. ltrettrer petltioner William H. IbElnea, ff., a nernber partner of Van

Alstyne, Idcel & Co", properly allocated his distriJrutive sLrare of partnership

inccne.

II. Whether petitioners were required to add to total inccnre petitioner

Willian H. t"bElnea, 'ft.'s share of tlre ldev,i York City unincoryorated hrsjness

ta:< deduction tal<en on the partnership retrrrn of Van Alstlme, lbel a @. for

1966.
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FINDNGS OF FAC"I

1. Petitioners, William H. McElnea, ff. ard Jane E. IrbElnea, filed

New York State inocnre tax norrresident, retr:rns for 1960 ttrrough L966, vfrerein

petitioner William H. IvIcELnea, ff. retrnrted hris distriJartive share of partner-

ship inccrne frqn Van Alst1me, lbel & Co.

2. Petitioner William II. I4cELnea, Jx. signed oonsents fixing period of

lirnitation upon assessnerrt of personal inccne ard r-rninoorSnrated krrsiness

ta:<es, wttich consents octerded the period for assessnent of personal jnccne

ta< for 196I tkrrough 1969 r:ntil April l,st L974.

3. O: Ncvqnber 26, 1973, tlre lrrccnre Tar Bureau issr.red trrio notices of

deficiency; tlre first notice was for 1960 ard 1966 ard asserted pensonal

inccrne tax of $61442.80, plus jnterest of $3r5L2.95, for a total sr.rn of

$91955.75. Said notice was issued on the gror:rd that a net operating loss for

L963t which was previously allornied as a carryback to 1960, was disallcnnred as a

resrrlt of an increase in partnership inccne due to a Ner^r York audit of ttre

partnenship Van Alstyne, Noel & Co. the adjustrnent for 1966 r,ras due to a

Fedenal audit ard to petitioner William H. l4cElnea, Jr.'s fai}rre to add, to

total inccrne, his slrare of ttre ltew York City r.nincorporated h;-.siness ta:r

deduction tal<en on the partnership reterrn of Van A1stlzne, Noel & @. tlrc

secorxi notice of deficienqf was for I96L tlrrough 1965 ard asserted personal

inccrne ta>< of $201566.00, plus interest of $11r285.2L, for a total sum of

931,851.21. Said notice was iszued as a resrlt of a Nsrr York audit of tlre

partnership Van Alstyne, Ibel & @. for 1961 tlrrough 1965 ard a Federal ar.ldit

for 1961, 1962 ard 1965.
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@NCLUSIO\TS OF LAI/{

A. That the Altdit Division is Lrereby djrected to recurgrte William H.

IrbElnea, Jr.rs protrnrtionate share of partnenship irrccnre frcnr Van Alstlme,

NoeI & Co. in a Inaruler consistent witlr ttre State Ta< Ocnnrission decision in

the lthtter of tlre Petition of 'Van Alstlme, Noel & Co., sign:ed on this date.

B. That the New York City unincorporated hrsjness ta< is an inoqre tax

within the neaning ard intent of Chapter 46, Title S of tlre Artnj:ristrative

Code for ttre City of New York. Ttrerefore, petitioners \^ere reqr:ired to add to

thejr total irrccrne petitioner William H. McElnea, Jr.'s share of said deduction

in acoordance witlr the neaning ard intent of section 632(a) (2) of tlre Ta< Iaw.

C. That ttp ludit Division is djrected to nndify tlre lbtice of Deficiency

issued on }dovenber 26, 1973 to thre ortent slpr,vn j-n @nclusion of Law "A",

supra; ard that, e<cept as so granted, the petition is in all ottrer respects

denied.

DMED: Albany, New York

Nov 1 4 pgo



STATE OF NEW YORK

STATE TAX CG{MISSION

In ttte l4atter of ttte Petition :

o f :

WILLISM H. I,lcElNEA, JR. :
ard DrcISION

BARBARA I\4CE[.;NEA :

for Redetermirration of a Deficienry or :
for Refr:rd of Personal Inccne Tac r:rder
Article 22 of the Tax Law for ttre Years :
1967 ard 1969.

Petitj-oners, William H. IbElnea, Jr. ard Barbara lr4cElnea, c/o Vart

Alstyne, Ilcel a Co., I20 Broadway, Nevr York, ltrew York 10005, filed a petition

for redetermjnation of a deficienry or for refi:nd of pensonal j-ncore ta:< Llrder

Article 22 of the Tax Iaw for ttre years L967 ard 1969 (File Nc. 0I77L).

A fonnal hearing was held before Nigel lrlright, Hearing Officen, at ttre

offices of tlre State Ta< @nnission, T\ro lriorld Ttade Cerrter, Irlew York, Netr,r York,

on July L7, L975 at 1:20 P.M. ard continued on Airgust 5t L976 at 9:15 A.M.

Tkre hearing was continued. to rcnclusion before Edward L. Johnson, Hearing

Officer, on June 24, L977 at 12:40 P.M. Petitioners appeared by E. E. Finrrcan,

CPA. The A:d.it Division appeared by peter frotty, Esq. (Alecarder Wei_ss,

Esq., of cor.rrsel) .

!{hettrer petitioner WilLiam H. IutrcElnea, Jt. r,uas required to add to Federal

adjusted gross inocrne his strare of the Idew York City r.rnincrrrporated h:siness

tax deduction taken on the partnership retr:rn of Van Alstyne, NoeI & Co.

F]NDINGS OF FASI

1. Petitioners, William H. llcElnea, Jr. ard Barbara lulcElnea, tjmely

filed joint New York State incqne ta< resident returns for 1967 ard 1969,
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wlerein petitioner William H. IUcElnea, ft. reported his distrilertive strare of

partnership inccrne received frcnr \Ian Alstyne, l@l & @.

2. Petitioner William H. l{cElnea, Jr. signed oonsents fixirg period of

limitation upon assessrrent, of personal incqre ard r:nincorSnrated hrsiness

ta>ces, which consents e>cterded ttre period for assessnent of personal inccne

ta< for 1961 tLrrough 1969 r:ntil April L5, 1974.

3. On }bvsnber 26, L973, the Inccne Ta< Bureau isstred a likrtice of

Deficiency for 1967 ard 1969 asserting personal inccrne tax of $31463,00,

pena1t1r, pursuant to section 685(c) of tlre Tar< Iaw, for 1969 of $151.00, plus

intenest of $856.86, for a total sr.rm of $4,470.86. Said notice was iszued on

the grourd that petitioners did not add to tlreir Fedenal adjusted gross

incqre petitioner William H. itbElrrea, Jr.'s slrare of tlre l{er^r york City rrnin-

corSnrated hrsiness ta>< deduction taken on ttte partnership retrrrn of Van

Alstyne, Ncel & Co.

CONCTiUSIONS OF IJAV{I

A. That the ldev.r York City r-rnincorporated h-rsiness tax is an inocnre tax

wittrin ttre neaning arxl intent of Ch.apten 46, Tit1e S of ttre Adrninistrative

Oode for the City of New York. Therefore, petitioners William H. trbEllea, Jr.

ard Barbara l&Elnea were required to add to Lheir Federal adjusted gtross

inccrne, petitioner William H. ltbElnea, Jr.'s share of ttre Ner,v York City

unincorporated business ta< d.eduction wittrin ttre neaning anl intent of section

612 (b) (3) of tlre Tar Law.

B. Ihat the petition of William H. I&Elnea, Jr. ard Barbara lubElnea is

denied and ttre Nctice of Deficiency issued on Novsnber 26, L973 is sustained.

DATD: Albany, Nenr'r York

Nov 1 4 p80




