
STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the pet i t ion

o f

Edward H. Montrav

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  7972 & 7973.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2 ls t  day  o f  March ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Edward H. Montray, the pet i t ioner in the within proceeding, by.
enclosing a true copy thereof in a securely sealed postpaid r ,Jrapper addressed as
f o l l ows :

Edward H. Montray
49 Car lough Rd.
Upper Saddle Rj_ver, NJ 07459

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me th is

2 1 s t  d a y  o f  M a r c h ,  1 9 8 0 .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  2 1 ,  1 9 8 0

Edward H.  Montray
49 Car lough Rd.
Upper Saddle River ,  NJ 07458

Dear  Mr .  Mon t ray :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the StaLe of New York, Albany County, within 4 months from
the date of this not ice.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i L i one r ' s  Rep resen ta t i ve

Taxing Bureaut  s  Representat ive



STATE OF NELI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EDWARD H. MONTRAY

for  Redeterminat ion of  Def ic iencies or
for  Refund of  Personal  Income Tax under
Art ic le  22 of  the Tax Law for  the years
7972 and 1973.

DECISION

Peti t ioner,  Edward H. Montray, 49 Carlough Road, Upper Saddle River,  New

Jersey 07458, f i led pet i t ions for redeterminat ion of def ic iencies or for

refund of personal income tax under Art ic le 22 of the Tax Law for the years

1972 and f973 (FiIe Nos . 13763 and L2262).

A formal hearing was held before Wil l iam J. Dean, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two Wor1d Trade Center,  New York, New

York ,  on  June 19 ,  1978 a t  10 :45  A.M.  Pet i t ioner  appeared pro  se .  The Income

Tax Bureau appeared by  Peter  c ro t ty ,  Esq.  (w i l r iam Fox ,  Esq.  ,  o f  counse l ) .

ISSI]ES

I.  Llhether the Income Tax Bureau properly disal lowed pet i t ioner 's al locat ion

of salary income to out-of-state sources on his 1972 tax return.

I I .  Whether the money paid to Edward H. Montray in the form of terminat ion

pay from Joc Oi l  USA, Inc. was subject to al locat ion for New York State income

tax  purposes  fo r  1973.

FINDINGS OF FACT

1. On December 22, 1975, the Income Tax Bureau issued a Not ice of Def ic iency

to pet i t ioner Edward H. Montray and his wife Margaret S. Montray indicat ing a

def ic iency  o f  921317.89 ,  p rus  in te res t  fo r  the  tax  year  L972.  on  May 19 ,

1975, Lhe fncome Tax Bureau issued a Not ice of Def ic iency to pet i t ioner Edward H.
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Montray indicat ing a def ic iency of $1 ,678.39, plus interest for the tax year

7973. The total  due shown on the Not ice of Def ic iency for 7973 was reduced by

$27-08, this amount represent ing the overpayment shown on pet i t ioner 's 1973

return.

2. As Lo 7972, pet i t ioner

income tax return that he f i led

worked 151 days outside New york

to support .  this assert ion.

3 .  As  to  1973,  pe t i t ioner

income tax return for said year

242 days outside the state.

cla imed on a jo int  New York State Nonresident

wi th h is  wi fe,  Margaret  S.  Montray,  that  he

State.  Pet i t ioner  has of fered no documentat ion

cla imed on h is  New York State Nonresident

that he worked 18 days in New York State and

4-  By  le t te r  da ted  January  29 ,  1973,  Joc  Oi l  USA,  Inc .  (here ina f te r r rJoc

OiI")  informed Mr. Mont.ray that "your services to our company are not required

any longer,  ef fect ive January 29, 1973.t t  The retter cont inued:

I 'We shal l  cont inue to pay your salary unt i l  December 21, 7973,
whi le you are in the process of seeking other employment.  In the
event you are not successful  in securing the same salary we wi l l
remit  the di f ference to you unt i l  December 21, 1973.r '

The personnel records of Joc Oi l  state as fol lows regarding Mr. Montray:

"Discharged January 29, 7973 - to be paid unt i l  December 27, 1973., ,

5.  fn a let ter f rom Mr. Montray dated July 10, 7974 to the Department of

Taxat ion and Finance, an attachment to Exhibi t  Q introduced at the formal

hearing, Mr. Montray wri tes as fol lows concerning his departure from Joc Oi l :

'  r t l t ] t rat  af ter my return from a business tr ip in Europe my
employer and f had totally different concepts of how the American
business should be handled and my employment was terminated but the
Dutch honor an employment contract more than a business contract and
I was paid unt i l  the end of 1973., ,

6- Unt i l  January 29, 1973, whi le he was st i l l  an employee of Joc Oi l ,

pet i t ioner claims that he worked 18 days in New York State. For the remainder
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of 7973' Mr. Montray spent his t ime ei ther at his residence in New Jersey or

travel ing to other parts of the country looking for consult ing work.

7. Every two weeks, Mr. Montray would receive a check from Joc Oi l  which

would be mai led to his home. Joc 0i1 did not withhold New york State tax from

its payments to Mr. Montray.

8. From January 29, 1973 through the end of the year,  Mr. Montray did

not work in the New York off ice of Joc 0i1. He would receive an occasional

telephone cal l  at  home on matters relat ing to his pr ior involvement with Joc

o i r .

CONCIUSIONS OF tAW

A. That pet i t ioner has fai led to meet the burden of proof imposed

sect ion 689(e) of the Tax Law to show that he worked 151 days outside of

York  S ta te  in  7972.

B. That the payments received by petitioner from Joc Oil during the

period January 29, 7973 to December 21, 1973 const i tuted terminat ion pay.

These payments are subject to New York State personal income tax, in accordance

wi th  the  a l loca t ion  prov is ions  o f  20  NYCRR 131.18 .  That  pe t i t ioner  has  fa i led

to show that services were performed whol ly outside New York or part ly within

and part ly without New York and, therefore, said terrninat ion pay is taxable to

by

N"y

New York in  i ts  ent i rety .

C.  That  the pet i t ions of

de f i c i ency  da ted  May  19 ,  1975

DATED: Albany, New York

Edward H.  Montray are denied and the not ices of

and December 22,  1975 are susta ined.

ATE TAX COMUISSION

IDENT

COMMISSIONER

MAR 2 1 1980


