
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Sam S.  &  Marv  F .  Mi l le r

for Redeterminat ion of a Def ic iency or a Revision

of a DeterminaLion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1974.

Atr'FIDAVIT OF MAITING

SLate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

27Lh day of June, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Sam S. & Mary F. Mi l ler,  Lhe pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

S a m  S .  &  M a r y  F .  M i l l e r
5 1 0  E .  8 6 t h  S t . ,  A p t .  Z - A
New York ,  NY 10028

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that. the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

27 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the



Sam
510
New

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 27 ,  1980

S.  &  Mary  F .  M i l l e r
E .  B6 th  S r . ,  Ap r .  7 -A
York, NY 10028

D e a r  M r .  &  M r s .  M i l l e r :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have nov/ exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc :  Pet . i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF

STATE TAX

NEW YORK

COMMISSION

In  the Mat ter  of  the Pet i t . ion

o f

SAM S. MITLER and }IARY F. MIttER

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
7974 .

1 .

Combined

res idence

DECISION

Pet i t ioners ,  Sam S.  Mi l le r  and Mary  F .  Mi l le r ,  510 East  86 th  S t ree t ,  Ap t .

7-A, New York, New York 10028, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of.  the Tax

law for the year 1974 (Fi Ie No. t6199).

A  smal l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  November  7 ,  7979 a t  10 :45  A.M.  Pet i t ioner  Sam S.  Mi l le r  appeared

pro se and for his wife.  The Audit  Divis ion appeared by Ralph J, Vecchio,

E s q .  ( W i l l i a m  F o x ,  E s q . ,  o f  c o u n s e t ) .

ISSTIE

Whether income received by pet i t ioner Sam S. MiI Ier f rom the Tennessee

Iaw par tnersh ip  o f  l re land,  G ibson,  Reams and Mi l le r ,  as  the  resu l t  o f  h is

withdrawal from said partnership, const i tutes income taxable to New York

State, where said income was received subsequent to a change from nonresident

to  res ident  s ta tus .

F]NDINGS OF FACT

Pet i t ioners ,  Sam S.  Mi l le r  and Mary  F .  Mi l te r ,  f i l ed  a  New

Income Tax Return for the year 7974 whereon they reported a

from the State of Tennessee to New York State on June 14,

York State

change of

1974.  In
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con junc t ion  w i th  sa id  re tu rn ,  pe t i t ioner  Sam S.  Mi l le r  f i l ed  a  Schedu le  fo r

Change of Resident Status whereon he reported partnership income earned during

h is  nonres ident  per iod  o f  $25,760.00 ,  (wh ich  pe t i t ioner  contended was ac tua l l y

$26,760.00  bu t  was  incor rec t ly  t ranscr ibed)  as  nontaxab le  fo r  New York  S taLe

persona l  income tax  purposes .

2 .  0n  December  17r  1975,  as  the  resu l t  o f  pe t i t ioner 's  answers  to  var ious

inquiry let ters concerning the nature of his partnership interest,  the Income

Tax Bureau issued a Statement of Refund Adjustment to petitioners whereon

their  c laimed refund of $1 1084.32, as computed on their  return, was reduced to

$178.77 .  The Incone Tax  Bureau 's  bas is  fo r  sa id  ad jus tment  was tha t  s ince  the

to ta l  amount  o f  pe t i t ioner  Sam S.  Mi I Ie r ' s  income f rom the  Tennessee law

partnership of I reland, Gibson, Reams and Mil ler was not f ixed and determinable

as  o f  the  da te  o f  change o f  res idence,  i t  i s  no t  accruab le  to  h is  per iod  o f

nonres idence.  Accord ing ly ,  i t  he td  tha t  $7  rA29.44  rece ived dur ing  pe t i t ioner?s

resident per iod is taxable to New York State. Furthermore, i t  held that

losses  o f  $753.00 ,  der ived  f rom th ree  o ther  par tnersh ips ,  were  a lso  a t t r ibu tab le

to  pe t i t ioners '  res ident  per iod ,  and there fore  computed pe t i t ioners '  add i t iona l

New York  taxab le  income o f  $61276.00 ,  by  o f fse t t ing  the  income f rom the  Tennessee

law partnership against the losses from the three other partnerships.

3. Pet i t ioners, through subsequent correspondence with the Income Tax

Bureau, protested the adjustment of $905.55 to their  c laimed refund and were

ult imately issued a formal not ice of disal lowance by the Audit  Divis ion on

J u L y  2 6 ,  L 9 7 6 .

4 .  Pet i t ioner  Sam S.  Mi l le r ,  wh i le  a  res ident  o f  Tennessee,  te rmina ted

his interest in the Tennessee law partnership of l reland, Gibson, Reams and

Mi l le r  on  May 31 ,  1974.  As  a  resu l t ,  the  va lue  o f  h is  in te res t  in  the  par tnersh ip

was computed under the terms of the partnership agreement dated December 12,
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7913. Such value was determined under said agreement as the total  of  pet i t ioner 's

capital  account and income account as of the date of withdrawal.  Addit ional ly,

such value included the withdrawing partner 's proport ionate share of any fees

received by the cont inuing partnership subsequent to the withdrawal of the

par tner ,  fo r  work  in  p rocess  a t  the  t ime o f  such par tner ts  w i thdrawal .

5. 0f  the total  amount due pet i t ioner Sam S. Mi l ler f rom the partnership,

$7 ,029.44 was paid to him subsequent to his change of residence to New York

State. He contended that i t  was not paid at the t ime of his withdrawal due to

a lack of l iquid capital  in the partnership and the possibi l i ty that amounts

due the f i rm from cl ients might not be paid.

6. During the course of the hearing held herein, the Audit  Divis ion

argued that the income derived from the Tennessee partnership, which was

rece ived dur ing  pe t i t ioner 's  res ident  per iod ,  i s  taxab le  to  New York  S ta te

rather than accruable to pet i t ionerts nonresident per iod since Lhe amount " ! , ras

not f ixed and determinable'r  as of the date of the change of residence.

CONCTUSIONS OF tAId

A.  That  sec t ion  654(c ) (2 )  o f  the  Tax  Law s ta tes  in  par t  tha t :

I f  an individual changes his status from nonresident to resident,
he  sha l l ,  regard less  o f  h is  method o f  account ing ,  accrue  fo r  the
port ion of the taxable year pr ior to such change of status any i tems
of  income,  ga in ,  Ioss  or  deduc t ion  accru ing  pr io r  to  the  change o f
s t a L u s .  .  .

Accordingly,  the income derived by pet i t ioner Sam S. Mi l ler f rom the

Tennessee law par tnersh ip  o f  l re land,  G ibson,  Reams and Mi I Ie r ,  as  the  resu l t

of  his wiLhdrawal from said partnership, is accruable to his nonresident

period and not taxable to the State of New York for personal income tax purposes.

B.  That  when a  change o f  res idence occurs ,  an  ind iv idua l ,  regard less  o f

the method of account ing he normal ly employs, must include in New York taxable

income for the port ion of the year pr ior to such change any i tems of income,
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gainr loss or deduct ion that would be required to be included in a Federal

re tu rn  f i led  fo r  the  same per iod  on  the  accrua l  bas is  (20  NYCRR 148.10(e) ) .

That  Treasury  Regu la t ion  1 .446- l  (c I ( i i )  p rov ides  fo r  the  accrua l  o f

income ". . .vthen al l  the events have occurred which f ix the r ight to receive

such income and the amount thereof can be determined with reasonable accuracy".

C.  That  o ther  par tnersh ip  losses  o f  $753.00  are  a l lowab le  losses  a t t r ibu-

table to pet i t ioner 's resident per iod in accordance with the Statement of

Refund Adjustment issued to pet i t ioners on December 17, 1975.

D.  That  the  pe t i t ion  o f  Sam S.  Mi l le r  and Mary  F .  Mi l le r  i s  g ran ted  and

the Audit  Divis ion is hereby directed to modify the Statement of Refund Adjustment

dated  December  1 -7 ,  1975 to  be  cons is ten t  w i th  the  dec is ion  rendered here in .

DATED: Albany, New York

JUN 2 7 1980
COMMISSION


