
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Char les & Dorothy Merchant

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax Law

fo r  t he  Yea r  1971 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Departnent  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Char les & Dorothy Merchant ,  the pet i t ioner  in  the wi th in proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as  fo l l ows :

Charles & Dorothy Merchant

Cranberry Lake, Ny 72927
and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

28th day of November, 1980.

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

1 n a

of the

herein

of the



STATE OF NEI,rr YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Charles & Dorothy Merchant

AFFIDAVIT OF MAILING

for  Redeterminat ion

of  a Determinat ion

Personal  Income Tax

under Ar t ic le  22 of

f o r  t he  Yea r  1971 .

of  a Def ic iency or  a Revis ion

or a Refund of

the Tax Law

State of  New York

County of  Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an enployee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Alv in O.  Bie l ing the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr.  Alv in  O.  Bie l ing
351  S .  War ren  S t .
Syracuse,  NY L32O2

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is

28th day of  November,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Charles & Dorothy Merchant
Cranberry Lake,  NY 72927

Dear  Mr .  &  Mrs .  Merchan t :

Please take not i -ce of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have nor{t exhausted your right of review at the adrninistrative level.
Pursuant  to sect ion(s)  690 of  the Tax Lawr any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner '  s Representat j -ve
Alvin O. Biel ing
351 S.  War ren  St .
Syracuse, NY 13202
Taxing Bureau' s Representat ive



STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

CHARLES I'IERCHANT and DOROTIIY MERCHANT

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income tax under Art ic le 22
of the Tax Law for the Year 1971-

DECISION

Peti t ioners, Charles Merchant and Dorothy Merchant,  Cranberry Lake, New

York 12927, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax law for the year 1971 (Fi Ie

N o .  1 5 3 7 0 ) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,

at the off ices of the State Tax Comrrission, 333 East Washington Street,  Syracuse,

New York ,  on  June L0 ,  1980 a t  1 :15  P.M.  Pet i t ioners  appeared by  A lv in  OrB ie l ing ,

CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Paul A. Lefebvre,

E s q . ,  o f  c o u n s e l ) .

ISSI]ES

I.  Whether the pet i t ioners had a source of nontaxable income from a

repa5rment of " loans from stockholders" in the amount of $101008.00.

II. Whether palrments to a bank represent paSrments made out of corporate

funds for equipment used by the corporation in the course of normal operation.

I I I .  Whether payments made to individuals from corporate checking accounts

const i tuted an appl icat ion of funds used by the Bureau to reconstruct pet i t ionerts

income.

IV. Whether the amount used for personal living expenses in the source

and appl icat ion of funds method of audit  was arbi trary.
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FINDINGS OF TACT

1. Pet i t ioners, Charles Merchant and Dorothy Merchant,  t inely f i led a

joint New York State Income Tax Resident Return ( IT-200) for 1971 on which

they reported wages of $3r080.00 earned by Dorothy Uerchant as vice president

o f  Cra la in ,  Inc .

2. Pet i t ioners operated the Merchant 's Cranberry lake Inn, a restaurant

and motel ,  in Cranberry Lake, New York, under the corporat ion nane of Cralain,

Inc. In the absence of conplete books and records, the Income Tax Bureau

utilized the source and application of funds method of reconstructing income,

along with an analysis of pet i t ionersr l iv ing expenses. The Bureau found that

during 7977 the pet i t ioners and Cralain, Inc. had nine checking accounts in

four di f ferent banks. A11 checking accounts were used to pay personal,  as

wel l  as corporate expenses. The business reported on the cash basis and the

records consisted of the fol lowing: a f i le drawer for each year with separate

folders for beer,  l iquor,  food, etc.  Pet i t ioners also had a l ist ing of amounts

which petitioners contended to be business expeDses, however, there was no lray

to determine, based on the records, i f  the i tems were pai-d for by cash or

check. The petitioners had many cancelled checks, a few bank statements and

some checkbook stubs. The Bureau determined there was an underreporting of

incone o f  $281078.00  fo r  1971.  Based on  th is  f ie ld  aud i t ,  the  Income Tax

Bureau issued a Not ice of Def ic iency on Apri l  11, 1975 for 1971 assert ing

personal incone tax of $21474.12, plus penalty of $120.71 [pursuant to sect ion

685(b)  o f  the  Tax  Lawl  and in te res t  o f  $433.17 ,  fo r  a  to ta l  o f  $2 ,968.00 .

3. At the hearing, the pet i t ioners and the Audit  Divis ion st ipulated to

a reduct ion in the appl icat ion port ion by $81462.00. The remainder is st i l l

i n  d ispu te .
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4. Pet i t ioners contended that the Income Tax Bureau fai led to consider a

source of nontaxable income in the form of a repaJrment of loans by Cralain,

fnc .  to  pe t i t ioners  in  the  amount  o f  $10,008.00 .  The pe t i t ioners  s ta ted  th is

money was not directly paid to them, but was paid to various banks in payment

of personal loans. However,  the pet i t ioners could not show, based on books

and records, the source of income to Cralain, Inc. to pay these personal loans

for pet i t ioners, nor could they show a separat ion of personal and corporate

funds.

5. Pet i t ioners presented twelve checks drawn on four corporate checking

accounts and a loan agreement,  for a 1968 Islan (ser ial  number 6381845466) on

which Joseph Karl ,  Jr.  was the cosigner of the note. Pet i t ioners contended

this was for equipment used by the corporat ion and paid for out of  corporate

funds and therefore, should not be used in the appl icat ion of funds. However,

the loan agreement stated the property was for personal use. The pet i t ioners

gave no explanation as to what type of equipment this was, its use in the

business or how i t  was reported on the corporate returns.

6. Pet i t ioners presented two statements wri t ten on the Cralain corporat ion

letterhead which stated Joseph Karl  and Howard Elam received $2r000.00 and

$1r150.00 ,  respec t ive ly ,  in  7971 fo r  mon ies  bor ro r+ed by  Cra la in ,  Inc .  However ,

the petitioners failed to show that these funds hlere previously loaned to the

corporat ion, or that such funds were paid back from only corporat ion funds

thereby excluding these amounts from the application of funds.

7. The Income Tax Bureau est imated personal l iv ing expenses (such as

food,  c lo th ing ,  med ica l ,  au to ,  and e tc . )  o f  $3r000.00  because the  pe t i t ioners

did not avai l  themsel-ves Lo be quest ioned as to their  l i festyle.  The est imate

was based on an analysis of what information the Bureau had. The pet i t ioners



contended

furnished

evidence
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the l iv ing expenses were arbi .Lrary because

by the employer,  Cralain. Inc. However,  the

as to their  cost of  personal l iv ing expenses.

meals and lodging *rere

pet i t ioners presented no

CONCIUSIONS OF LAW

A. That the petitioners failure to have cornpleted books and records, the

comingl ing of funds in personal and business checking accounts and the indiscr im-

inate use of these accounts for both personal and business, has contr ibuted to

the fai lure of the pet i t ioners to sustain the burden of proof imposed by

sect ion 689(e) of the Tax Law which requires them to establ ish that the Not ice

of Def ic iency issued Apri l  11, 7975 was substant ial ly erroneous, arbi trary or

capr ic ious .

B. That the pet i t ion of Charles Merchant and Dorothy Merchant is granted

to the extent of reducing the discrepancy as stipulated by the Audit Division

in Findings of Fact rr3r ' .  The Audit  Divis ion is hereby directed to modify

accordingly the Not ice of Def ic iency issued Apri l  11, 1975 to be consistent

with the decision rendered herein and that,  except as so granted, the pet i t ion

is in al l  other respects denied.

DATED: Albany, New York

NOV ,2 g t9g0
COMMISSION

COMUISSIONER
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Char les & Dorothy Merchant
Cranberry Lake, NY L2927

Dear  Mr .  &  Mrs .  Merchan t :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Lawr any proceedi-ng in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Ru1es,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COM}IISSION

cc:  Pet i t ioner 's  Representa t ive
Alvin 0. Biel ing
351 S.  War ren  St .
Syracuse, NY 13202
Taxing Bureau' s Representat ive



STATE OT NEW YORK

STATE TAX COMMISSION

In the |Iatter of the Petit ion

o f

CHARLES IIERCHANT and DOROTIIY MERCHANT

for  Redeterminat ion of  a Def ic iency or  for
Refuad of Persoaal fncome tax under Articl-e 22
of  the Tax Law for  the Year 1971.

DECISION

Pet i t ioners,  Char les Merchant  and Dorothy Merchant ,  Cranberry Lake,  New

York 12927,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund

of  personal  income tax under Ar t ic le  22 of  the Tax Law for  the year  1971 (Fi1e

N o .  1 5 3 7 0 )  .

A smal l  c la ims hear ing was held before Car l  P.  Wr ight ,  Hear ing Of f icer ,

at  the of f ices of  the State Tax Commission,  333 East  Washington Street ,  Syracuse,

New York ,  on  June  10 ,  1980  a t  1 :15  P .M.  Pe t i t i one rs  appea red  by  A l v i n  O 'B ie l i ng ,

CPA. The Audi t .  Div is ion appeared by Ralph J.  Vecchio,  Esq.  (Pau1 A.  le febvre,

E s q . ,  o f  c o u n s e l ) .

ISSl]ES

I .  Whether  tbe pet i t ioners had a source of  nontaxable income f rom a

repayment  of  " loans f rom stockholders"  in  the amount  of  $10,008.00.

II. Whether paymeots to a bank represent payments made out of corporate

funds for equipmeat used by the corporation in the course of normal operation.

III. Whether payments made to individuals from corporate checking accornts

const i tu ted in  appJ- icat ion of  funds used by the Bureau Lo reconstruct  pet i t ioner ts

income.

IV. Whether the amount used for p'ersonal l i ,ving expenses in the source

and appl icat i -on of  funds method of  audi t  was arb i t rary.
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TINDINGS OF FACT

1.  Pet i t ioners,  Char les Merchant  and Dorothy Merchant ,  t imely f i led a

jo int  New York State Income Tax Resi -dent  Return ( IT-200) for  1971 on which

they repor ted wages of  $3,080.00 earned by Dorothy Merchant  as v ice presideot

o f  C ra la in ,  I nc .

2.  Pet i t ioners operated the Merchantrs Cranberry Lake Inn,  a restaurant

and note l ,  in  Craaberry lake,  New York,  under Lhe corporat ion name of  Crala in,

fnc.  In  the absence of  complete books an,C records,  the Income Tax Bureau

util ized the source and application of fun,i ls method of reconstructing income,

along wi th an analys is  of  pet i t ioners '  I iv i -ng expenses.  The Bureau found that

dur ing 1971 the pet i t ioners and Crala in,  fnc.  had n ine checking accounts in

four  d i f ferent  banks.  Al l  checking accounts were used to pay personal ,  as

wel l  as corporate expenses.  The business repor ted on the cash basis  and the

records consisted of  the fo l lowing:  a f i l r :  drawer for  each year  wi th separate

fo lders for  beer ,  l iquor ,  food,  etc .  Pet i t ioners a lso had a l is t ing of  amounts

which petit ioners coatended to be business expenses, however, there was no way

Lo determine,  based on the records,  i f  tb .e i tems were paid for  by cash or

check. The petit ioners had naay cancel-1ed checks, a few bank statements and

some checkbook stubs. The Bureau deLermined there was an underreporting of

i ncome o f  $281078 .00  fo r  f 971 .  Based  on  th i s  f i e l d  aud i - t ,  t he  I ncome Tax

Bureau issued a Not ice of  Def ic iency on Apr i l  11,  1975 for  1971 asser t ing

pe rsona l  i ncome tax  o f  $21414 .12 ,  p lus  peoa l t y  o f  $120 .71  [pu rsuan t  t o  sec t i on

685 (b )  o f  t h i :  Tax  Law l  and  i n te res t  o f  $433 .17 ,  f o r  a  t o ta l  o f  $2 ,968 .00 .

3. At the hearing, the petit ioners and the Audit Division stipulated to

a reduct ion ia  Lhe appl icat ion por t ion by $8 1462-00.  The remainder is  s t i l l

in  d ispute.
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4.  Pet i t ioners contended that .  the Income Tax Bureau fa i led to consider  a

source of nontaxable income in the form of a repaynent of loans by Cralain,

I nc .  t o  pe t i t i one rs  i n  t he  amoun t  o f  $10 ,008 .00 .  The  pe t i L i one rs  s ta ted  th i s

money was noL directly paid Lo them, but wirs paid Lo various banks in payment

of  persooal  loans.  However,  the pet i t ioners could not  show, based on books

and records,  the source of  income to Cra1ai .n,  Inc.  to  pay these.personal  loans

for  pet iL ioners,  nor  could they show a separaLion of  personal  and corporate

funds.

5.  Pet i t ioners presented twelve checks drawn oa four  corporate checking

accounLs and a loan agreement ,  for  a 1968 fs lan (ser ia l  mrmber 6381845466) oa

which Joseph Kar l ,  Jr .  was the cosigner  of  the note.  Pet iL ioners contended

th is  was for  equipment  used by the corporat ion and paid for  out  of  corporate

funds and therefore,  should not  be used in the appl icat ion of  funds.  However,

the loan agreement  s tated the property  was for  personal  use.  The pet i t ioners

gave no explanation as to what type of ecluipment this was, its use in the

business or  how i t  was repor ted on the corporaLe returns.

6.  Pet i t ioners presented lwo statements wr i t ten on the Crala in corporaLion

Iet terhead which stated Joseph KarI  and Howard Elam received $2,000.00 and

$1 r150 .00 ,  respec t i ve l y ,  i n  1971  fo r  mon ies  bo r rowed  by  C ra la in ,  I nc .  Howeve r ,

the petit ioners failed to show that these funds were previously loaned Lo the

corporation, or that such funds were paidl back from only corporation funds

thereby exchiding these amounts from the application of funds.

7.  The fncome Tax Bureau est imated personal  l iv ing expenses (such as

food ,  c l o th ing ,  med ica l ,  au to ,  and  e t c . )  , r f  $3 r00 -0 .00  because  the  pe t i t i . one rs

did not  avai l  themselves to be quest ioned as to thei r  l i festy le.  The est inate

was based on an analys is  of  what  in format ioo an" Bureau had.  The pet i t . ioners
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contended the l iving expenses were arbitrary because meals and lodging were

furn ished by the employer ,  Crala in.  Inc.  However,  the pet i t ioners presented no

evidence as to thei r  cost  of  personal  l iv ing e)qpenses.

CONCIUSIONS OF I,AI.I

A. That  the pet i t ioners fa i lure to have completed books and records,  the

comingling of funds in personal and business checking accounts and the iodiscrim-

inate use of  these accounts for  both personal  and business,  has contr ibuted to

the fa j - lure of  the petr t ioners to susta in the burden cf  proof  inposed by

sect ion 689(e)  of  the Tax Law which requi res them to establ ish that  the Not ice

of  Def ic iency issued Apr i l  11,  1975 was sul rs tant ia l ly  erroneous,  arb i t rary or

cap r i c i ous .

B. That the petit ion of Charles Merch.ant and Dorothy Merchant is granted

to the extent of reducing the discrepancy i ls stipulated by the Audit. Division

in Findings of  Fact  "3" .  The Audi t  Div is : ion is  hereby d i rected to modi fy

accordingly  the Not ice of  Def ic iency issued Apr i l  11,  1975 t .o be consistent

wi lh  the decis ion rendered herein and that ,  except  as so grauLed,  the peLi t ion

is  in  a l l  o ther  respects denied.

DATED: Albany, New York

Nov 2 I 1980
COMMISSION


