
STATE OF NEI,V YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Albert  A. Marks

El izabeth Marks (Deceased)

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax Law

for  the  Years  1971 & 7972.

o f

o f

AI'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Albert  A. Marks, El izabeth Marks (Deceased),  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Albert A. Marks
ELizabeth Marks (Deceased)
1 No. Osborne Ave.
Margate, NJ 08402

and by deposit ing same enclosed in a postpaid
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the
United States Postal Service within the State

That deponent further says that the said
and that the address set forth on said r lrrapper
petit . ioner.

Sworn to before me this

16 th  day  o f  May,  1980.

proper ly  addressed wrapper  in  a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEId YORK
STATE TAX CO}II{ISSION

In the Matter of the pet i t ion

o f

Albert  A. Marks

El izabeth Marks (Deceased)

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Years 7977 & 7972.

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by cert i f ied mai l
upon Joseph H. Murphy the representat ive of the pet i t ioner in the within
proceeding, by enclosing a t . rue copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hust
One Mony plaza
Syracuse, NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of the

united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sr+orn to before me this

16 th  day  o f  May,  1980.



STATE OF NEIV  YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK '12227

M a y  1 6 ,  1 9 8 0

A1bert A. Marks
E l izabeLh Marks  (Deceased)
1  No.  Osborne Ave.
Margate ,  NJ  OB4O2

D e a r  M r .  M a r k s :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6ga of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of Lax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat. ive
Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hust
One Mony PIaza
Syracuse, NY 732A2
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STAIE TA)( CCX\4MISSION

In tl:e lrhtts of the petitions

of

AI;BERT A. MARKS, JR.
and

ELIZABHII{ MARKS (Deceased)

for Redeterrnination of Deficiencies or for
Refi:nd of Personal Incone Ta< under Article
22 of tlre To< Law for the Years 1971 ard
L972.

DECISION

Albert A. lvlarks, Jr. ard Elizabettr lbrks (Deceased), 1 }brth Osborne

Averrue, Irbrgate' Nerr,r Jersey 08402, fiJ-ed petitions for redetermination of

deficiencies or for refi:nd of personal inoone tares urder Article 22 of ttre

Ta< Law for ttre years L97L ard, 1972 (FiIe Nos. 10911 and L4596).

A fonral hearjng was held before Solonpn Sies, Hearing Officer, at

the offices of the State Ttu< ConnLission, T\ao Inlcrld ltade Center, Nen^r York,

Nesar York' on Decernber 9, L976 at 11:15 A.M. Petitioners appeared by ltrancrcck,

Estabrook, ryan, shove and Ifust, Esqs. (Joseph H. MrrThy, Ese., of ounsel) .

fhe Audit Dj-vision appeared b1z peter Crottlz, Esq. (A. Sctrwarlz, Eq., of

counsel).

ISSUBS

r. tr{trettrer petitioner Alberb, A. Marks, Jr., a nernber partner of

Advest Co.' properly allocated his distributive share of partnership inoure.

ff. ?tThether certain inoare received by petitioner Albert A. I4arks,

Jr. frqn Advest Co. as a "registered representative" @nstituted his distri-

butive share of partnership profits.
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FINDI}GS OF FAST

1. Petitioners, Albert A. I{arks, Jr. and. Elizabet}r l4arks (Deceased),

filed a New York State incure tax rprrresident return for l:97L afi, Lg72.

2. On l"brch 31, 1975 ard luarch 29, 1976, the Ar:dit Division issued a

Ilctice of Deficiency against petitioners for 1971 and L972. Said rotices

of deficiency were based on Albert A. Marks, Jr.rs share, as a partner, of

partnership inocn,e earned by ttre partnership, Advest @., dr:ring the years

in issue.

3. The nonresident partner allocation schedules in the partnership

returns set forttr the ordinarlz incqne or loss of ttre nonresiderrt partners

ard' in additi-on, set fort.L tte "Payrents to partners - salaries arxl

i-nterest".

4. Petitioner Albert A. Marks, Jr. contsrded. ttrat the se:rrices

perforned by him on behalf of Advest 6. were perfornred solely outside tlre

State of l{erar York. He fi:rEher contended that palzrnerts received by him from

Advest Co. and desigrrated as "partner's salaqz" represented ccnrnissions on

the purchase and sale of secr.rrities for the accorxrts of his ctrstoners, the

saIIE as any registered representative enployed by the partnerstrip. It is

claimed tLrat tlre aforernentioned incqre was not attri-butable to Nev,r york

sources and, tlerefore, was not taxable to nonresident petitioners.

5. fhe anprrnts paid to ttre general partners, including petitioner,

who acted as "registered representatives" represented arnrunts paid to such

lnrtners for senzices rendered brr tlrenr to the partnerstrip.

coNctuslonls 0F tA9{

A" rhat incore received fu' petitioner Albert A. Marks, Jr., frcnr

Advest Oo. as a "registered representative" dr.rring tlre years in issue

constituted his distributive slrare of partnership profits sr-rbject to ttre
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salre allocation as tlrc partnership wittrjn ttre intent and rneaning of section

637(a) (1) of the Tru< Law ard 20 NYCRR 134.I. (See lrlatter of tbrbert Jablin et al

v. State Tax Oqnnission, 65 AD2d 891, 410 }{YS2d 4L4.)

B. that ttre petitions of Albert A. Marks, Jr. and Elizabettr l{arks

(Deceased) for f971 and L972 are denied and the rrotices of deficienqg

issued on tr4arclr 3L, L975 and March 29, L976 are sustained.

DATD: Albany, Ner^l York

['tAy 1 6 p&


