
STATE OF NEI,iI YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Robert  & Florence Marchi

AFFIDAVIT OF MAILING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax Law

for the Years 1967 - 1969.

State of New York

County of Albany

Jean Schultz,  being duly sworn, deposes and says that she is an employee of
the Department of Taxat ion and Finance, over 18 years of,age, and that on the
29t ' }r  day of February, 1980, she served the within noLice of Decision by
cert i f ied mai l  upon Robert .  & Florence Marchi,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrappe r  add ressed  as  f o l l ows :

Robert & Florence Marchi
34  P r i sc i l l a  Ln .
Englewood Cl i f fs ,  NJ 07632

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in Lhe State

That deponent furLher says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

29Lh day of  February,  1980.

properly addressed wrapper in a

exclusi-ve care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

,v 
'nru- {nzff

'"/



STATE OF NEI,/ YORK
STATE TAX COUMISSION

In the Matter of the pet i t ion

o f

Robert  & Florence Marchi

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for the Years 7967 - 1969.

AFFIDAVIT OF MAITING

State of  New York

County of Albany

Jean Schul tz ,  being duly s ldorn,  deposes and says that  she is  an employee of

the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

29t*} r  day of  February,  1980,  she served the wi th in not ice of  Decis ion by

cer t i f ied mai l  upon Vincent  M.  Tepedino the representat ive of  the pet i t ioner  in

the wi th in proceeding,  by enclos ing a t rue copy thereof  i -n  a securely  sealed

postpaid vrrapper addressed as fo l lows:

Mr. Vincent M. Tepedino
Norman J.  E l l io t t  & Co.
522 Fi f th  Ave.
New York,  Ny 10036

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

uni ted states Posta l  serv ice wi th in the state of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here i -n and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is

29t-}r day of February, 1980.



STATE OF NEW YORK
5TATE TAX COMMISSION

ALBANY,  NEW YORK 12??7

February 29, 1980

Robert & Florence Harchi
3 4  P r i s c i l l a  L n .
Englewood Cl i f fs,  NJ 07632

Dear  Mr .  &  Mrs .  March i :

Please take not ice of the Decision of the State Tax Cornmissi-on enclosed
herewith.

You have nold exhausted your right of review at fhe administrative Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding i-n court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the conputation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Vincent M. Tepedino
Norman J .  E l l io t t  &  Co.
522 Fif th Ave.
New York, NY 10036
Taxing Bureau' s Representat ive



STA5E OF NEV{ YORK

STAXE TA)( COI\4MISSION

In the Matter of the Petition

of

ROBERT M. MARCHI and FTORENCE MARCHT

for Redetermination of a Deficienqp or for
Refund of Personal Incrcne Ta>< under Arti-cle
22 of tkre Tax Law for tlre Years L967, L968
and 1969.

DECTSTOV

Petitioners, Robert M. Marchi and Florene l{arctri, 34 Priscilla I€ne, E'rgleqiood

Cliffs, New Jersey 07632, filed a petition for redetermination of a deficienqg or

for refi:nd of personal incore ta< r:nder Article 22 of ttre To< Lanrr for ttre years

L967, 1968 and 1969 (Fi le No. 01177).

A forrnal hearing was held before lrti-chael Alexander, Hearing Officer, at ttre

offices of tte State Tax Conmission, T\l'ir> Wortd Trade Center, Na^r York, Nenr York, on

TLn:rsday, laay 19, L977 at 1:15 P.M. Petitioners appeared bryr Vincerrt M. Tepedino,

CPA. The Inccne Tax Bureau alpeared by Peter Crotty, Esq. (Richard Kauftrnn, Esq.,

of counsel).

ISST]ES

I. Wlpther inccne reoeived by petitioner Robert. M. I,Iarchi, a nonresiderrt,

from tlre parLnership of Hero1d, Wilson & Crerald, a Nevrr York sesurities firm, is

taxable as Nen^r York sor,rrce inccne.

II. V'Thettrer tlre Incqre Tax Bureau properly increased ttre anpr:nt of petS-tioner

Robert. M. Marchifs New York source incone by including therein tris distri-butive

share of the New York State and Nen^r York Cj.t1z uninoryorated business ta>res taken

as deductions on the partnership return of llerold, wilson & Gerald.
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FINDINC.S OF FACT

1. As ttre result of an audit, tlre Inmne Tax Bureau asserted deficiencies for

personal incore ta< against peLltiorrers, Robert l{. I4arehi and Florence l{archi, a.s

follcnrrc: by a Notjce of Deficienqg dated lGrch 29, I97L, a deficienqg of $1 '646.29

for 1967r by aNotice of Deficienqg dat€d February 28, L972, a deficienc.y of

$51100.96 for 1968; by a Notice of Deficiency dated ltlarch 26, L973, a deficienqg of

$824.8I for 1969. Petitioners tinely filed a Petj-tion for Redetermination of

Deficienry or for Refr:nd of Personal Inccne Ta< for each of ttre aforsrerrtioned

years. Petj-tioners have pdd, r-rrder prrctest, a total of $61346.10 tonrard the

asserted deficiencies and tlre interest dr.:e thereon for taxable year 1968.

2. During the years herejn at issue, petitioner Robert M. Marchi was a

general partner in the Nernr York State partnership of llerold, Wilson & Gerald, a

stocl< brokerage firm. Petitioners were residenLs of Nen Jersey and petitioner

Robert M. Marchi was engaged in nranaging offices of llerold, Wilson & C€ra1d whicfl

were located in New Jersey. Petitioner Robert M. Marchi received one percent (1E)

of ttre partnership profits togretlrer with an anDunt, desigrnated as a aorTmission,

deterrnined by reference to petitioner Robert M. Iuarchi's total sales. Alttrough he

r^,as a general parbner, petS-tioner Robert M. Marchi did not participate in t]re

rnanagenent of the partnership. Iur. Mardri was rnade a general partner for ttre

pu4)ose of creating a favorable inpression on clients wtro cane to his office and to

insr:re petitioner's careful pursuit of his duties by rnaking him sulcject to ttte

liabilities of ttre partnership.

3. The Incqre Tax Bureau determined ttre percentage of petitioner Robert. M.

Marchi's incone vfuich was to be treated as Neul York source inccne by refering to

the percentage of the partnership inccne vftidr Her:old, Wilson & C€ra1d retrnrted on

its New York State tax returns as being derived frcrn Nernr York sources.
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Add:itionally, tlre Inccne Tax Bureau j-ncreased petitioner Rcbert Marchirs Nen york

sotrrce jnccne by ttre annr-rnts vhicfl represented his distri-butive share of ttre New

York State and Nerrs York City uninorporated business ta:<es taken as deducLions on

the partrrership returns of llerold, Wilson & Cerald.

4. In deternining t}le anr:unt of petitioners' deficienqg for 1969, tlre Inccne

Ta< Bureau failed to include in its cqrputation, petitioner Robert lvtarchi's wage

inccne derived frsn Marchi-rs Restan:rant, Inc., a Netrr York corporation. Said incone,

in tlre anpr:nt of $101000.00, was retrnrted on petitioners' return as Nevr York source

inccne. During the fornal hearing, crcunsel for the State sought permission to

detertnine a greater deficienqg than asserted in tfie Notice of Deficienqf.

CCNCLUSIONS OF IAIV

A. llhat petitioner Robert. Marchi's incrcne derived frcnr tlre Nenr York State

partnership of llerold, Wilson & @rald is allocable to Nqr York State in ttre sane

proporb'ion that tlre partnership's inc€ne is atlocated to sotrres wittrin ard witlrout

Ner,r Yorkr regardless of ttre locatj-on wtrere petitioner rendered his senzices pr:rsrrant

to section 637(b) (1) of tkre Tax Law vfiictr pnovides:

"In determining ttte sources of a nonresident partnerts inccne, no
effect shall be given to a provision in t}re parbnerstrip agreerent
vhich characterizes palrrents to the partrer as being for senzi.ces
or for ttre use of capital."

B. That the Incrcne Tax Bureau protrnrly jncreased the anor-rrt of petitioner

Robert M. I4archirs Nerrr york souroe incure in acordance wittr tlre reaning and

intent of sectj-ons 632 (c) and 612 (b) (3) of the Ta< Lanr, by including ttrerein his

distributive share of the Nero york state and Ne'r york ciez unjncorporated business

ta:<es taken as deductions on ttre partnerstrip return of Herold, Wilson & Gerald.
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C. That tLre Incqre Tax Bureau is directed to increase tlre deficienqg for

taxable year 1969 so as to include taxabl-e wages vtrlich rlere previously onitted as

set forttr in Finding of Fact "4" aL'ove, i:r accordance wittr ttre neaning and intent

of section 689 (d) (1) of ttre Ta< Law, vrtrictr provides in part tiat:

"The ta>( cqrmission shall have ttre pcfi/er to deterndne a greater deficieorcy
tlran asserted i.rr tlre notice of deficienqy... if claim therefore is
asserted at or before tkre hearing r.rrder rrules of tlre tax cdnr[ssion. "

D. That the petition of Roberb M. Marchi arxl Florence l,Iarchi is den-ied and,

except as nodified by paragraph "C" above, the notices of deficiency issued l"laycIt 29,

!97I, Februaqr 28t L972 and March 26, L973 are sustained, togettpr with suctr interest

as rcay be lav;fully dr"rc.

DMED: Albany, Ner^r York

FEB 2 I 1980


