
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Anthony Mansueto

the Pet i t ion

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax Law

for  the  Years  1973 '1975.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

12th day of December, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Anthony MansueLo, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l ows :

Anthony Mansueto
537 W. Ar l ington pI .
Chicago,  IL

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that the address set forth on said wrapper

pe t i t i one r .

\

Sworn to before me this i

12th day of  December,  1980.

o f

o f

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

i\
\- _?



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

Anthony Mansueto
537  W.  A r l i ng ton  P l .
Ch i cago ,  I l

Dear Mr.  Mansueto:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have nol^t exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Cornrn iss ion can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone * (518) 457-6240

Very truly yours,

STATE TAX COUMISSION

Peti t ioner '  s Representat ive

Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ANTHONY MANSI]ETO

for  Redeterminat ion of  a Def ic iency or
for Refund of Personal Income Tax under
Art ic le  22 of  the Tax Law for  the Years
1973  th rough  1975 .

Whether petitioner was

income taxes withheld from

DECISION

a person required to col lect and pay over personal

the employees of McKee-Berger-Mansueto, Inc.

FINDINGS OF FACT

Peti t ioner,  Anthony Mansueto, 537 l t lest Ar l ington Place, Chicago, I l l inois,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax Law for the years 1973 through 1975

(F i1e  No.  1 ,9676) .

A formal hearing was held before Wil l iam J. Dean, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on January 29r 1980 at 9:15 A.M. Pet i t ioner appeared pro se. The Audit

D iv is i -on  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Abraham Schwar tz ,  Esq. ,  o f  counse l ) .

ISSIIE

1. By Not ice of Def ic iency dated Apri l  21, 1977, the Audit  Divis ion

not i f ied pet i t ioner of a def ic iency in the amount of $104 1064.94. The claims

against pet i t ioner related to unpaid withholding taxes of McKee-Berger-Mansueto,

Inc. (herein r tMRMrr) for var ious withholding tax periods during the years in

quest ion.

2. At the formal hearing, the Audit  Divis ion agreed that the def ic iency

shou ld  be  reduced f rom $104,064.94  to  959,350.88 .



- 2 -

3. MBM was a construction consulting firn performing services for a

variety of c l ients,  pr ivate, publ ic and inst i tut ional,  pr inar i ly in the United

States, but abroad as weI1. As a construct ion consult ing f i rn,  MBM provided

estimating and consulti.ng services to the or,rner or developer of a project who

might not have the in-house abiLity to monitor the work of the architect and

general contractor on the project to insure that the project was brought in on

time and within the approved budget.

4. Petitioner was a founder of MBI{ and a member of the Board of Directors.

He served as a Vice-President during the period in question and as Treasurer

unt i l  July,  1973. From September, 1971 through September, 1977, pet i t ioner

was physical ly based in Chicago.

5. Pet i t ionerrs act iv i t ies on behalf  of  l fBM were in the areas of market ing

and sales. He l+'as responsible for obtaining major contracts for MBM with the

Chicago Board of Education and the Governrnent of Fuerto Rico's Public Building

Authority. He was al-so responsible for the marketing of MBll services in

Denver with Mountain BelI and with the City of Denver, and for the narketing

of MBM services with the San Francisco Unlf ied School Distr ict .  I I is services

in the marketing effort included making contact with potential clients and

advancing MBM's capabi l i t ies and experience through face-to-face sel l ing.

6. During the period in quest ion, pet i t ioner did not s ign payrol l  checks.

He had no involvement with the preparation of the payroll. He did sign certain

checks in Chicago, but these were checks drawn solely on a petty cash fund.

MBM payroll checks were authorized and prepared by the head office in New

York .

7. Wtrile petitioner was aware of the delinquency of [B]1 to the State of

New York, he was not authorized to direct the paynent of the tax delinquency.

Pet i t ioner 's reoponsibi l i t ies did not extend to managing the f inancial  af fairs
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of the corporati.on.

CONCLUSIONS OF tAW

A. That petitioner was not a pereon under a duty to collect and pay over

withholding tax within the neaning of subdivisions (g) and (n) of section 685

of the Tax Law. Petitiooerrs responsibility at MBM was in the area of narketing

and sales. During the entire period in guestion he was based in Chicago away

fron the corporation's New York headquarters where payroll checks were authotized

and issued. Pet i t ioner had personal knowledge of l lBM's tax def ic iency, but

his responsibility did not extend to managing the f,inancial affairs of the

corporat ioa. With no responsibi l i ty for corporate f inancial  matters, and

based ia Chicago the entire time, petitioner held the title of Treasurer uutil

July,  1973 on a nominal basis only.

B. That the petition of Anthony Mansueto is granted and the Notice of

Def ic iency dated Apri l  21, 7977 is cancel led.

DATED: Albany, New York STATE TN( COMI{ISSION

DEC 1 z tsso

/4

COMI'fiSSIONER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M T S S I O N

A L B A N Y ,  N E W  Y O R K  1 ? 2 2 7

December  12 ,  1980

Anthony Mansueto
537 W. Arl ington Pl.
Ch icago,  fL

Dear  Mr .  Mansueto :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by Lhe State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Hatter of  the Pet i t ion

o f

ANTHONY UANSUETO

for Redeterminat ion of a Def ic iency or
for Refund of Personal fncome Tax under
Article 22 of the Tax taw for the years
1973 through 1975.

DECISION

Peti t ioner,  Anthony Mansueto, 537 trrest Ar l ington Place, Chicago, I l l inois,

f i led a pet i t ion for redeterninat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax Law for the years 1973 through 1975

(Fi le No. t9676).

A formal hearing was held before t{ i l l iam J. Dean, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two lJor ld Trade Center,  New York, New

York, on JanuarY 29r 1980 at 9:15 A.M. Pet i t ioner appeared pro se. The Audit

Divis ion appeared by Ralph J. Vecchio, Esq. (Abrahan Schwartz,  Esq.,  of  counsel) .

ISSUE

Whether

income taxes

pet i t ioner was a person required to col lect and pay over personal

withheld from the employees of l{cKee-Berger-Uansueto, fnc.

FINDINGS OF FACT

1. By Not ice of Def ic iency dated Apri l  21, 1977, the Audit  Divis ion

not i f ied pet i t ioner of a def ic iency in the amount of $104 1064.94. The clains

against pet i t ioner related to unpaid withholding taxes of McKee-Berger-Mansueto,

Inc. (herein "MBM") for var ious withholding tax periods during the years in

quest ion.

2. At the formal hearing, the Audit Division agreed that the deficiency

shou ld  be  reduced f rom $104r064.94  to  g59,350.88 .
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3. MBM was a construction consulting firur performing services for a

variety of c l ients,  pr ivate, publ ic and inst i tut ional,  pr imari ly in the United

States, but abroad as wel l .  As a construct ion consult ing f i r rn,  MBM provided

est imating and consult ing services to the owner or developer of a project who

night not have the in-house abi l i ty to monitor the work of the architect and

general  contractor on the project to insure that the project was brought in on

time and within the approved budget.

4. Pet i t ioner was a founder of MBM and a member of the Board of Directors.

He served as a Vice-President dur ing the period in quest ion and as Treasurer

unt i l  July '  1973. From Septernber,  1971 through September, 1977, pet i t ioner

was physical ly based in Chicago.

5. Pet i t ioner 's act iv i t ies on behalf  of  MBM were in the areas of market ing

and sales. He I.ras responsible for obtaining major contracts for MBI:I with the

Chicago Board of Educat ion and the Government of Puerto Rico's Publ ic Bui lding

Authori ty.  He was also responsible for the market ing of l lBM services in

Denver with Mountain Bell and with the City of Denver, and for the marketing

of MBM services with the San Francisco Unif ied School Distr ict .  His services

in the market ing effort  included making contact with potent ial  c l ients and

advancing MBM's capabi l i t ies and experience through face-to-face sel l ing.

6. During the period in guest ion, pet i t ioner did not s ign payrol l  checks.

He had no involvement with the preparation of the payroll. He did sign certain

checks in Chicago, but these were checks drawn solely on a petty cash fund.

MBU payroll checks were authorLzed and prepared by the head office in New

York .

7. l{hile petitioner was aware of the delinquency of MBM to the State of

New York, he was not authorized to direct the payment of the tax delinquency.

Pet i t ioner 's responsibi l i t ies did not extend to nanaging the f inancial  af fairs
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of the corporat ion.

CONCf,USIONS OI' TAT{

A. That pet i t ioner ldas not a person under a duty to col lect and pay over

withholding tax within the meaning of subdivisions (g) and (n) of section 685

of the Tax Law. Pet i t ioner 's responsibi l i ty at  MBM was in the area of market ing

and sales. During the entire period in guestion he was based in Chicago alray

from the corporation's New York headquarters where payroll checks were authorized

and issued. Pet i t ioner had personal knowledge of l [BM's tax def ic iency, but

his responsibility did not extend to managing the financial affairs of the

corporat ion. With no responsibi l i ty for corporate f inancial  matters, and

based in Chicago the ent ire t ime, pet i t ioner held the t i t le of Treasurer unt i l

July,  1973 on a nominal basis only.

B. That the petition of Anthony l{ansueto is granted and the Notice of

Def ic iency  da ted  Apr i l  21 ,  1977 is  cance l led .

DATED: Albany, New York STATE TAX COMMISSION

DEC t 2 1980

/4
COMMISSIONER

COIIMISSIOI\IER


