
STATE OF' NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Wil l iam & Nancv LeClair

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1973.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8th day of JuIy,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon I ' i i l l iam & Nancy LeClair ,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
fo l lows:

Wil l iam & Nancy LeCl-air
Customs Cottage
Chateaugay, Ny l2g21

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me Lhis

l8 th  day  o f  Ju ly ,  1980.

properly addressed wrapper

exclusive care and custodv

of New York.

addressee is the pet i t ioner

is the last known address

l n a

of the

herein

of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

July  18,  1980

lJ i l l iam & Nancy
Customs Cottage
Chateaugay, W

D e a r  M r .  &  M r s .

LeCla i r

n92A

L e C l a i r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have no\^r exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 1?227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WILLIAM AND NANCY IeCLAIR

for Redetermi-nat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the year
7 9 7 3 .

DECISION

-b

Peti t ioners, I { i l l iam and Nancy LeClair ,  Customs Cottage, Chateaugay, New

York 12920, f i ted a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the year 1973 (Fi le

N o .  1 8 1 9 5 ) .

A formal hearing was held before Jerome M. Hesch, Hearing Off icer,  at  the

off ices of the state Tax commission, Bui lding 9, State campus, Albany, New

York on JuLy 24, 1979 aL 10:45 A.M. Pet i t ioners appeared trEo se. The Audit

D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (pau l  A .  Le febvre ,  Esq.  ,  o f  counse l ) .

ISSUES

I .

during

I I .

advant.age

1. 0n February 28 ,  1977 ,

assert ing personal income tax

s u m  o f  $ 2 , 9 9 5 . 0 9 .  T h e  N o t i c e

change his New York residence

f rom a l l  sources .

the Audit  Divis ion issued a

o f  $ 2 , 4 6 4 . 0 0 ,  p l u s  i n t e r e s t

was issued on the ground that

and,  there fore ,  was  taxab le

Notice of Def ic iency

o f  $ 5 3 1 . 0 9 ,  f o r  a

pet i t ioner did not

on income received

Whether Wil l iam LeClair  was a resident individual of  New York State

the  year  7973.

l{hether pet i t ioners are ent i t led to change their  elect ion to take

of  i temized deduct ions .

FINDINGS OF FACT
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2. Pet i t ioner Wil l iam LeClair  (hereinafter "pet i t ioner")  has been cont inu-

ously employed by the U.S. Customs Service of the Unit .ed States Treasury

Department since 1'962. During 1971 he was working in New York Stat.e and l ived

with his wife and two sons in a house, owned by himself  and his wife,  in

Champlain, New York.

3 .  Dur ing  1971 pe t i t ioner  app l ied  fo r  a  t rans fer  to  the  na t iona l  o f f i ce

of the Customs Service. The transfer was approved and became effect ive on

August  22 ,  I971.  Pet i t ioner  tes t i f ied  th is  rdas  a  permanent  t rans fer .

4. Pet i t ioner moved to the \dashington, D.c. area in late August,  and,

after l iv ing at several  locat ions during his f i rst  Lhree weeks in the new

locat ion, he moved into a rented apartment in Mclean, Virginia.  His family

remained in New York.

5. Pet i t ioner 's family planned on moving to his new locat ion when

suitable house in that area lr 'as found. The farui ly planned on travel i ,ng

Washington in November 1971 for this purpose.

6 .  Pet i t ioner rs  expec ta t ion  was to  work  in  the  na t iona l  o f f i ce  fo r  on ly

four or f ive years and then transfer to a Customs Service port  of  entry.

7 .  Near  the  end o f  September  1971,  pe t i t ioner  was no t i f ied  tha t  he  was

to  be  t rans fer red  to  t raos .  He ar r i ved  in  laos  on  November  11 ,  1971.  H is

family remained in their  New York house.

B. Pet i t ionerrs family lef t  New York and joined him in laos in lTay 1972.

They l ived in a house provided and paid for by his employer.

9. Pet i t . ioner intended to return to the Customs Service in Washington,

D.C.  w i th  h is  fami ly  a f te r  the  te rmina t ion  o f  h is  overseas  ass ignment .

10. l {hen pet i t ionerrs family lef t  New York in l tay 1972, the family furni ture

and other possessions were put in storage in their  New York house. The pet i t ioner

test i f ied that the house was l isted for sale with a real estate broker and the

a

to
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house was rented to relat ives. No proof was submitted concerning the l ist ing

of the house for sale, nor did the pet i t ioner show any rental  income or rental

expenses on his Federal  tax returns for 1972 and 1973.

11. Pet i t ioner and his wife entered into a voluntary separat ion agreement

on December 18, 7972. The agreement was drafted by pet i t ioner.  I t  cal led for

pet i t ioner to provide for the support  of  his chi ldren.

12 .  Pet i t ioner 's  w i fe  and ch i ld ren  le f t  laos  on  January  3 ,  1973,  and

moved back into their  New york home.

13. Pet i t ioner was employed in Laos for the ent ire 1973 calendar year.

74-  Dur ing  1973 pe t i t ioner  v is i ted  h is  fami ly  in  New York  on  two occas ions ,

for a total  of  approximately twenty-f ive days.

15 .  Pet i t ioner  re tu rned f rom Laos  in  March  1974,  and was ass igned to  the

nat iona l  o f f i ce  in  l {ash ing t .on ,  D.C.

16. Short ly after his return pet i t ioner rented an apartment in Arl ington,

V i rg in ia ,  s ign ing  a  one-year  lease on  Apr i l  29 ,  1974.

17. Pet i t . ioner desired to be located near his chi ldren in New York and

began to look for a posit ion in the northern New York, Vermont area soon after

he returned from laos.

18. Pet i t ioner obtained a transfer within the Customs Service to New York

and moved to New York in September 1974.

79. Pet i t ioner and his wife entered into another separat ion agreement in

New York on January 3, 1975 and their  divorce was f inal ized on 0cLober 6,

1 9 7 5 .

20. Pet i t ioner deeded his one-half  interest in the New York house to his

two sons  in  1975.

27. Pet i t ioner f i led a Virginia Nonresident Incorne Tax Return for 7972,

a l loca t ing  13 .36  percent  o f  h is  income fo r  tha t  year  to  v i rg in ia .
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22 .  0n  the i r  1973 jo in t  Federa l  income tax  re tu rn ,  pe t i t ioners  c la imed

i temized deduct ions  o f  $41781.28 ,  wh ich  inc luded a  deduct ion  fo r  s ta te  and

loca l  income taxes  o f  S43.80 .

23 .  The pe t i t ion  f i led  in  th is  mat te r  ind ica ted  on  i t s  face ,  tax  year

\973, however,  on the back and in an attachment to the pet. i t ion, pet i t ioners

indicated tax years 7972 and 7973 on the premise that a simi lar problem was

encountered for 1972 and, the pet i t ioners claim that a ful l  year?s tax was paid

f o r  L 9 7 2 .

24- No information concerning 7972 was submitted at the hearing and

discussion concerning this year r+'as very l imited.

CONCIUSIONS OF tAW

domic i le  i s  the  p lace  wh ich  an

2 0  N Y C R R  S 1 0 2 . 2 ( d ) ( t ) ;  M a t t e r o f  Newcomb v .  D ixon,  192 N.Y.

B. That a domici le one establ ished cont inues unt i l  the person

moves to a ne\d locat ion with the bona f ide intent ion of making his

permanent  home there .  20  NYCRR 5102.2(d , ) (z )1  Newcomb,  supra  a t  250.

c. That the evidence establ ishing the required intent ion to

change in domici le must be clear and convincing. Matter of  Bodf ish v .  GaI Iman,

5 0  A . D . 2 d  4 5 7 ,  4 5 8  ( 3 r d  D e p t .  1 9 7 6 ) .

D. That pet. i t ioner did not ef fect a change of domici le from New York to

Virginia 1n 1971. The apartment rented in Mclean, Virginia when pet i t ioner

arr ived at his new business locat ion was a temporary home. His family was to

travel to the area in November 1971 to look for a sui table home. Therefore,

the Mclean, Virginia apartment was never intended to be his f ixed and permanent

home.

A.  That  a

permanent home.

2 3 8 ,  2 5 0  ( 1 9 0 8 ) .

individual intends to be his

in quest ion

f ixed and

e f fec t  a
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E. That pet i t ioner did not ef fect a change of domici le from New York to

Laos in 1971 or 7972. The foreign assignment was to be temporary as pet i t ioner

intended to leave Laos after the terminat ion of his overseas assignment.

F .  That  s ince  pe t i t ioner  never  es tab l i shed a  new domic i le  fo r  1973,  he

remained a domici l iary of New York for that year.

G. That a domici l iary of New York who maintains no permanent place of

abode in New York, maintains a permanent place of abode elsewhere, and spends

in the aggregate not more than thir ty days of the taxable year in New York is

a nonresident individual.  A11 three of these requirements must be sat isf ied.

T a x  L a w  5 6 0 5 ( a ) ( 1 ) ;  2 0  N Y C R R  5 1 0 2 . 2 ( b ) .

H. That pet i t ioner did not maintain a pernanent place of abode outside

of New York during 1973. During 1973 he was l iv ing in Laos and test i f ied that

his stay in that country r,iras a temporary assignment.

I .  That pet i t ioner was a resident individual of  New York within the

mean ing  and in ten t  o f  sec t ion  605(a) ( t )  o f  the  Tax  Law in  1973,  and,  there fore ,

is l iable for New York personal income taxe on income from al l  sources.

J.  That pet iLioners tr i i l l iam and Nancy LeClair  are ent i t led to a New York

i temized deduct ion of $4,737.48 by vir tue of Finding of Fact "22" srpra and,

sect ions 613 and 615 of the Tax Law; that the Audit  Divis ion is directed to

accord ingry  mod i fy  the  Not ice  o f  Def ic iency  da ted  February  28 ,  r977.

K. That in view of Findings of Fact , ,23,,  and "24" supra, the scope of

th is  dec is ion  is  conf ined to  1973.

t .  That the pet i t ion of Lr i l l iam and Nancy LeClair  is granted to the

extent of Conclusion of Law "J" and is in al l  other respects denied. The



Notice of Def ic iency issued February

together with such interest as nav be

DATED: Albany, New York

JUL 1 g I9EO
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2 8 ,  1 9 7 7 ,  a s  m o d i f i e d ,  i s  s u s t a i n e d ,

Iawful ly owing.

STATE TAX COMMISSION

COMMISSIONER


