
STATE OF NEI'i YORK
STATE TAX COMMISSION

In the Matter of the petition

o f

A l f red  H. .  &  Ray Lawrence

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  F /Y/E 6 /30 /7 I .

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th day of July,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Alfred H..  & Ray Lawrence, the pet i t ioner in the within proceeding, bV

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Al- fred H..  & Ray Lanrrence
520 Raymond St.
W e s t f i e l d ,  N J  0 7 0 9 0

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said vrrapper

pet i t ioner.

Sworn to before me this

18 th  day  o f  Ju ly ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NBI,i YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

A l f red  H. .  &  Ray Lawrence

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax law

for  the  \ /Y lE  6130/7 I .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8th day of July,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Stuart  Kessier and Mart in Greif  the representat ive of the pet i t ioner

in the within proceedinS, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Mr. Stuart Kessier and Martin Greif
Goldstein,  Gol_ub, Kessler & Co.
245 Park Ave.
New York,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive

Sworn to before me this

l8 th  day  o f  Ju ly ,  1980.

the pet i t ioner.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  18,  1980

Alfred H..  & Ray trawrence
520 Raymond St.
Ides t f  ie ld ,  NJ  07090

Dear  Mr .  &  Mrs .  Lawrence:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nolil exhausted your right of review at the administraLive level.
Pursuant to sect ion(s) 690 of the Tax Lawr atry proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner rs  Representa t ive
Stuart  Kessier and Mart in Greif
Go lds te in ,  Go lub ,  Kess le r  &  Co.
245 Park Ave.
New York, NY 10017
Taxing Bureau' s Representat ive



STATB OF NEW YORK

STATE TAX COUMISSION

In the Matter of the pet i t ion

o f

ATFRED H. IAWRENCE and RAy LAI{IRENCE

for Redeterminat ion of a Def ic iency or
for Refund of Personal fncome Tax under
Art . ic le 22 of the Tax Law for the Fiscal
Year  End ing  June 30 ,  1971.

1 .  Pet i t ioners ,  A l f red  H.

York State income tax resident.

DBCISION

Lawrence, t imely f i led a New

year ending June 30, 1977.

Pet i t ioners, Al fred H. lawrence and Ray Lawrence, 520 Raymond Street,

West f ie ld ,  New Jersey  07090,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of the Tax traw for the

f iscal-  year ending June 30, t97l  (Fi le t to.  t2tg7).

A formal hearing r+as held before George F. Murphy, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two t /or ld Trade Center,  New York, New

York ,  on  February  10 ,  1977 a t  9 :15  A.M.  Pet i t ioners  appeared by  Go lds te in ,

Go lub ,  Kess le r  &  Company,  P .C.  (By  Stuar t  Kess le r  and Mar t in  Gre i f ,  o f  sa id

f i rm). The Audit  Divis ion appeared by Peter Crotty,  Esq. (Abrahan Schwartz,

E s q .  ,  o f  c o u n s e l ) .

ISSIIES

I.  Whether the statute of l imitat ions for the issuing of a Not ice of

Def ic iency had expired.

I I .  Whether an i tem of tax preference reaLized in f iscal  year ending

June 30, 1971 is subject to minimum income tax when such i tem of tax preference

was the result  of  an instal lment sale consummated during the year 1969.

FINDINGS OF FACT

Lawrence and Ray

return for f iscal



- 2 -

No Federal  Schedule D or other information v/as attached to the return indicat ing

the computat ion for the $3761303.00 sale or exchange of property reported on

said return. No minimum income tax schedule was f i led with the return.

2. 0n January 3, 1973, pet i t ionersr representat ive submitted to the

Audit  Divis ion, as requested by the Divis ion, a copy of Federal  Schedule D for

the  f i sca l  year  ended June 30 ,  1971.

3 .  0n  Apr i l  17 ,  7973,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes imposing minimum tax on the long-term capital  gain deduct ion reported

on the Federal  Schedule D as an instal lment sale.

4. 0n December 13, 1974, the Audit  Divis ion sent to pet i t ioners waivers

for an extension to Apri l  15, 1976 of the statutory period of l imitat ions for

f i sca l  years  end ing  June 30 ,  797!  and June 30 ,  1972.  Ne i ther  pe t i t ioner

signed the waivers.

5. 0n September 29, 7975, the Audit  Divis ion issued to pet i t ioners a

Notice of Def ic iency together with the Statement of Audit  Changes imposing

p e r s o n a l  a n d  m i n i m u m  i n c o m e  t a x e s  o f  $ 1 1 , 1 5 8 . 6 0 ,  p l u s  i n t e r e s t  o f  $ 2 , 6 4 7 . 9 5 ,

f o r  a  t o t a l  o f  $ 1 3 , 8 0 6 . 5 5 .  T h e  n o t i c e  a l s o  i n d i c a t e d  f h a t

"I f  both husband and wife sign the consent,  the overpayment of
$1 ,500.00  c la ined fo r  the  F isca l  Year  End i ry  6 /30 /72  p lus  in te res t
o f  $ 2 6 5 . 9 5  t o t a r i n g  $ 1 , 7 6 5 . 9 5  d u e  y o u  w i l l  b e  a p p l i e d  a g a i n s r  t h i s
d e f i c i e n c y  l e a v i n g  a  b a l a n c e  s t i l l  d u e  o f  $ 1 2 , 0 4 0 . 6 0 . "

6 .  Pet i t ioners  contended tha t  fo r  the  f i sca l  year  ended June 30 ,  Lg7I ,

the three year statutory period for assessment of a def ic iency expired 0ctober 15,

1974. They further contended that s ince the long-term capital  gain recognized

for said year resulted from a sal-e made at a t ime when capital  gains were not

character ized as i tems of tax preference, the imposit ion of the minimum tax

const i tutes ex post facto taxat ion of a transact ion consummated before enactment

of the minimum tax.
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CONCTUSIONS OF IAI^/

A. That pet i t ioners fai led to disclose in the return f i led for f iscal

year ending June 30, 7977, or in a statement attached to said return in a

manner adequate to apprise the Tax Commission that an i tem of tax preference

was reported on said return. The tax may be assessed at any t ime within six

years after the return was f i led i f  an individual omits from his New York

adjusted gross income or the sum of his i tems of tax preference an amount

properly includible therein which is in excess of twenty-f ive percent of the

amount of New York adjusted gross income or the sum of the i tems of tax preference

s ta ted  in  the  re tu rn  (Sec t ion  583(d) ( f )  o f  rhe  Tax  law) .

B. That the submission of Federal  Schedule D after the due date for the

return cannot avoid the extended assessment period where the or iginal ly f i led

re turn  d id  no t  repor t  the  tax  p re fe rence i tem ( I .  Go1dr ing ,  20  T .c .  79) .

C. That in the case of instal lment sales the law in effect at  the t ine

payment is received, not at  the t . ime of the sale, determines the characterthe

o f

T . C

D.  That  the  pe t i t ion  o f

and the Not ice of Def ic iency

with interest lawful lv due.

DATED: Albany, New York

JUt. 1 g t980

the income (snel l  v .  comrniss ion,  38-2 u.s .T.c .  {194L7,  97 Ezd,89l ,  K le in  42

.  1000 ) .

Alfred H. lawrence

dated  September  29 ,

and Ray Lawrence is denied

1975 is sustained t .ogether

COMMISSION


