
STATE OF NEI.I YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Richard M. & Barbara B. Ketchum

AITIDAVIT OF UAII.ING

for Redetermination

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

of a Def ic iency or a

or a Refund of

the Tax Law

r .973 & 7974.

Revis ion

for the Years 1970

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

17th day of 0ctober,  1980, he served the within not ice of Decision by cert i f ied

mail upon Richard M. & Barbara B. Ketchurn, the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Richard M. & Barbara B. Ketchum
RFD
D o r s e t ,  V T  0 5 2 5 1

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that the address set forth on said virapper

pet i t ioner.

Sworn to before me this

17 th  day  o f  Oc tobe r ,  1980 .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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In the Matter of the Petition

o f

Richard M. & Barbara B. Ketchum

AFFIDAVIT OF MAIIING

for Redetermination

of a Determination

Personal Income Tax

under Art ic le 22 of

of a Def ic iency or

or a Refund of

the Tax Law

1 9 7 3  &  1 9 7 4 .

a Revision

for the Years 1970

State of New York

County of Al-bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

L7th day of 0ctober,  1980, he served the within not ice of Decision by cert i f ied

mail upon Edward H. Pattison the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vrrapper addressed as fol lows:

Mr. Edward H. Patt ison
Pattison, Sanpson, Ginsberg & Griff in
22  F i r s t  S t ree t ,  P .O .  Box  899
Troy, NY 12181

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said srrapper is the last

17 th  day  o f  October ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  17 ,  1980

Richard M. & Barbara B. Ketchum
RFD
Dorset ,  VT 05251

Dear  Mr .  &  Mrs .  Ketchum:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax traw, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Edward H. Patt ison
Patt ison, Sampson, Ginsberg & Gri f f in
22  F i rs t  S t ree t ,  P .O.  Box  899
Troy ,  NY 12181
Taxing Bureau' s Representative



STATE OF NBW YORK

STATE TAX COMUISSION

In the Matter of the PeLitions

o f

RICHARD M. KETCHUM AND BARBARA B. KETCHI,]]{

for Redeterninat ion of Def ic iencies or for
Refund of Personal Income Taxes under Art ic le
22 of the Tax law for the Years L970, 1973 and
1 9 7 4 .

DECISION

Peti t ioners, Richard M. Ketchum and Barbara B. Ketchum, R.f ' .D. Dorset,

Vermont 05251, f i led pet i t ions for redeterminat ion of def ic iencies or for

refund of personal income taxes under Art ic le 22 of the Tax Law for the years

1974,  1973 and 7974 ( t i le  Nos .  15238 and 18250) .

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Bui lding 9, State Campus, Albany, New

York ,  on  March  26 ,  1980 a t  1 :00  P.U.  Pet i t ioners  appeared by  Pat t i son ,  Sampson,

Ginsberg  & Gr i f f in ,  Esqs .  (Edward  H.  Pat t i son ,  Esq. ,  o f  counse l ) .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (J .  E l len  Purce l l ,  Esq . ,  o f  counse l ) .

ISSUE

L)hether the days on which petitioner Richard M. Ketchum worked at his

home in Dorset,  Vermont during'1.97A, 1973 and L974, const i tuted days worked

outside of New York for purposes of income al locat ion.

FINDINGS OF FACT

1. Pet i t ioners, Richard M. Ketchum and Barbara B. Ketchum, f i led a New

York State Income Tax Resident Return for the period January 1, 1970 to June 30,

1970, and a New York State Nonresident Return for the period July 1, 1970 to

December 31, 1970. 0a the lat ter return, pet i t ioner Richard M. Ketchurn al located

his income on the basis of davs worked within and without New York State.



- 2 -

2. Pet i t ioner on November 7, 1973, signed a consent extending period of

l imitat ions for assessment for the year 1970 to Apri l  15, 1975. 0n January

10, 1975, pet i t ioners signed another consent extending period of assessment

for the year 1970 to Apri l  L6, 1976.

3. 0n Llarch 29, 1,976, the Audit  Divis ion issued a Not ice of Def ic iency

against the pet i t ioners for 1970, assert i .ng personal income tax of $71940.74,

p lus  in te res t  o f  $576.98 ,  fo r  a  to ta l  due o f  $2 ,577.72 .  The Not ice  was issued

on the basis that incone earned by petitioner Richard M. Ketchum for days

worked at his horne in Dorset,  Vermont,  was not al locable to sources outside

New York State, but rather such income was attributable to New York State.

4. Pet i t ioners f i led New York State nonresident income tax returns for

1973 and 1974, on which pet i t ioner Richard M. Ketchun al located his income on

the basis of days worked within and without New York State.

5. On January 24, 7977, the Audit  Divis ion issued a Not ice of Def ic iency

aga ins t  pe t i t ioners  fo r  1973 and L974,  asser t ing  persona l  income tax  o f  $4r068.55 ,

p lus  in te res t  o f  $709.74 ,  fo r  a  to ta l  due o f  $41778.29 .  The Not ice  was issued

on the basis that income earned by petitioner Richard M. Ketchuur for days

worked at his home in DorseL, Vermont r*as not al locable to sources outside New

York State, but rather such income was attr ibutable to New York State.

6. Pet i t ioner Richard M. Ketchum was employed by American I ler i tage Co.,

Inc.,  (hereinafter "Heri tage") as editor in chief of  i ts Book Department from

1956 through June 30, 1970. The pr incipal corBorate headquarters of I 'Heri taget '

is located in the City of New York.

7. 0n or about Apri l  2,  L970 pet i t ioner Richard M. Ketchum and "Heri tagei l

entered into a new employment agreement to commence on or about July 1, 1970.

The agreement provided, in relevant part ,  that,  the nature of services to be

rendered by pet i t ioner shal l  be substant ial ly s imi lar to those creat ive services
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rendered by pet i t ioner in the past for Heri tage; that pet i t ioner shal l  render

services to Heri tage on a ful l  t ime basis for thir teen ful l  weeks out of each

six mooth period; that one half  of  such working t ime to be spent by pet i t ioner

Richard M. Ketchun at "Heri tages" pr incipal of f ices in New York City;  that

"Heri tagert  wi l l  furnish pet i t ioner Richard M. Ketchum with an off ice and with

secre tar ia l  ass is tance.

8. Petitioner Richard M. Ketchum contended that pursuant to his new

employment agreement with "Heritaget', his dut.ies and functions materially

changed. That he was required to work one week a nonth atrrHeri tage's" pr incipal

offices in New York City, and one week a month at his hone in Dorset, Vernont

at hal f  of  his former salary. He also contended that the work done at his

hone in Dorset, Vermont from July 1, 1970, could not have been done at the New

York City off ices of I 'Heri tdg€",  because he was engaged in the planning and

creation of a book dealing with country living, which ultinately becane a

consumer magazine. He contended that the data and information for this magazine

could only be obtained from first hand contact with rural people.

Petitioner Richard M. Ketchurn further contended that in 1970 he was also

engaged in wri t ing a book for "Heri tage' t  ent i t led the rrsecret l i fe of the

Forest". That Heritage chose him to develop and write the book because of the

close proximity of the forest and foresters, located near his new domici le in

Dorset,  Vermont.

9. Petitioner Richard M. Ket.chum init.iated the book "Secret Life of the

Forest" dur ing the early part  of  January, 797A, pr ior to effect ing a change in

donicile from New York to Vermont, and so informed James Parton, President of

Heri tage in his correspondence to him under date of January 21, 7976,

10. Pet i t . ioner Richard M. Ketchurnrs dut ies and services t ,o be rendered to

"I fer i . tage" was substant ial ly s imi lar to those performed pr ior to effect ing a
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change in domici le from New York to Vermont.  In addit ion, the changes nade in

the new employment agreement were made for the convenience of petitioner

Richard M. Ketchum and noL because "Heri tage" required him to work out of

s t a t e .

11 .  In  1973,  pe t i t ioner  R ichard  M.  Ketchum in i t ia ted  two books  fo r  "Her i tage" .

One book was a biography of Wil l  Rogers and the other was a biography of

George l{ashington. Pet i t ioner Richard M. Ketchum developed his source mater ial

for the I^/ i11 Rogers book by going to the WiI l  Rogers Memorial  Library located

in Claremont, Oklahoma, and to the the ranch formerly owned by Will Rogers in

Santa Monica, California and now owned by his two sons whom he interviewed.

The total number of days spent in gathering the source material for the l{il l

Roger 's book without New York was twenty two (22) days.

Pet i t ioner Richard M. Ketchum developed his source mater ial  for the

George Washington book by going to ldashington and Virginia where he spent ten

( 1 0 )  d a y s .

The total  number of days spent in 1973 gathering source mater ial  for both

the t{il l Rogers and George Washington books was approximately thirty two (32)

days. Said days without New York State for 1973 r,ras required by "Heritage"

and performed for i ts necessity.

72. Pet iLioner Richard M. Ketchum contended that for I974 he was f inishing

up the George Washington book for t'Heritagert, and that he spent only three

days in New York winding up his business relat ionship with Heri tage.

13. The work done on the George Washington book cornpleted at petitioner

Richard M. Ketchumts home in Dorset,  Vermont,  r .eas done for pet i t ionerts conven-

ience and no t  fo r  "Her i tage 's "  necess i ty .

coNctusl0Ns 0r lAId

A. That days worked by pet i t ioner Richard M. Ketchum at his hone in
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Dorset,  Vermont,  dur ing 1970, 7973 and L974 were not days worked without New

York State for incone al locat ion purposes. Pet i t ioner offered no evidence

that the services performed at his out of State home could not have been

undertaken at the employer 's New York City off ices (Matter of  Speno, 35 NY 2d

256;  lTaLter  o f  Gross  v .  S ta te  Tax  Commiss ion ,  62  A.D.2d 7777) .

B. Pet i t ioner Richard M. Ketchurn establ ished that the thir ty two (32)

days spent without New York St.ate in 1973, in gathering source mater ial  for

the Wil l  Rogers and George Washington books were for his employer 's necessity.

That said days worked outside the State were based upon the performance of

services which of necessity obl igated pet i t ioner 's out of  state dut ies in the

services of his employer (20 NYCRR 131.16) .  Accordingly such days (32) shal l

const i tute days worked outside New York State for income al locat ion purposes.

C. That the pet i t ion of Richard M. Ketchum and Barbara B. Ketchun for

1973 and 1974 is granted to the extent indicated in Conclusion of Law "8"1

that the Audit  Divis ion is hereby directed to modify the not ice of def ic iency

dated January 24, L977 and that except as so granted, the pet i t ion is in aII

other respecLs denied.

D. That the Not ice of Def ic iency issued on March 29, 1976 fox the year

1970 is sustained together with such additional interest as may be lawfully

owing.

DATED: Albany, New York

()CT ? z 1980
COMMISSION

ISSIONER


