
STATE OF NEI{/ Y0RK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Thea C. Petschek Iervol ino

MFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1970.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

25th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t . i f ied

mai-I  upon Thea C. Petschek Iervol ino, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as  fo l l ows :

Thea C.  Petschek Iervo l ino
c/o Oppenheim, Appel, Dixon & Co.
New York,  Ny 10004

and by deposit ing same enclosed in a postpaid
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the

United States Postal Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

25 th  day  o f  Apr i l ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet iLion

o f

Thea C. Petschek Iervol ino

AFFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for the Year 7970.

or a Revis ionDef ic iency

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

25th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Jack Wong the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

\,Jrapper addressed as fol lows:

Mr. Jack Wong
Oppenhe im,  Appe l ,  D ixon & Co.
One New York plaza
New York ,  Ny  10004

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the
united States Postal  service within the State of New york.

That deponent further says that the said addressee is the representat ive of
the pet i t . ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

25 th  day  o f  Apr i l ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  2 5 ,  1 9 8 0

Thea C. Petschek lervol ino
c/o Oppenheim, Appel,  Dixon & Co.
One New York P1aza
New York. NY 10004

Dear Mrs Iervo l ino :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
acco rdance  w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMM]SSION

cc :  Pet i t ioner 's  Representa t ive
Jack Wong
Oppenheim, Appel,  Dixon & Co.
One New York Plaza
New York, NY 10004
Taxing Bureau's Representat ive



STATE OF NEW YORK

STAIE TA)( CCI,IMISSION

In ttrc ltlatter of the Petition :

o f :

THEA C. PEf,SCTIEK IEF5rcIL]NO :

for Redetermination of a Deficienqg or :
for Refund of Personal Incrcne Tax r.urder
Article 22 of ttre Ta< Law for tlre Year :
1970.

:

DECISICN

Petitioner, Tlrea C. Petsctrel< Iqrrolino, c/o Oppennejm, Appe1, Dj:<on &

Co., One Nev.r York Plaza, Nenr York, Neral York 10004, filed a petition for

redeterrnination of a deficienqg or for refwrd of personal inore ta>< tlrder

Article 22 of tLre Tax Iaw for ttre year 1970 (File No. 13236).

A forrnal hearing was held before Echard L. Johnson, Itrearing Officer,

at tlre offices of ttre State Ta< Conmission, T\aro ltlorld Trade Center, Netnr

York, New York, on April 26t L977 at l:I5 P.M., and was ontjnued on

October 2I' L977 at 9:15 A.M. Petitioner appeared at ttre first hearing b1r

Jack l{ong, CPA and at the second hearjng by Milbank, T\^,eed, Hadley and

t4cClqg, Esqs. (Alexander D. Forger and Jeanne E. Gorrissen, Esqs., of

counsel). The Incure Tax Bureau aSpeared by Peter Crotty, Esq. (Frark

I-evitt, Esq., of cor:nsel) .

ISSUE

!{krether petitioner was properly considered a dorniciliarlz and resident

of t{eur York State for all of 1970.

FB'IDINGS OF FACT

1. Petitioner, Ttrea C. Petsctrek lenzolino, tinely filed a Nan York

State Nonresident Incure Tax Retrrrn (l'orm IT-203) for 1970.
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2. Ox Decerber 23, 1974, the Inaone Ta< Bureau issr.pd a Statenen't of

Audit Changes and a Notice of Deficiency to petitioner, asserting personal

j-noore tax dr:e for 1970 of $49,799.63t plus interest of glrro2r.15, for a

total due of $60,820.78.

3. Petitioner, Ttrea C. Petsctrek lenrolino, maintained a leased

apartnent in her cn.tll naIIE at 166 East 63rd St:reet, Ner York, Ne,,r York frcm

1966 to ttre date of this hearing. O: Jrme 3, L969, petitj-oner renewed ttre

Iease for tto years.

4. Petitioner, Tttea C. Petsctrek IenroU-reo, was nrarried to Antonio

Ienrolino on April 18, 1968. 1"1r. Ienrolino, a citj.zen of Argentina, was a

French horn player and teaclrer in ttre United States on a visitorrs visa.

After tlre nrarriage, Antonio Ienrclino took lp residence in ttre apartxrent

vftich his wife had r:nder lease at 165 East 63rd Street, Neur York, Nsnr York.

On Augtust, 2, 1969, petitioner and her alien hr:sband took a trip to Naarfor:ndland,

Canada. Threre Antonio Ienrolino filed an application for a visa to enter

Nsnr York City for pennanent residenqg as the spouse of a citizen of ttre

United States.

5. On Augru.st 18, 1969, petitioner, Thea C. Petsctrek Ierraotino, went,

wittr her husband, to Puerto Rico. on July 15, 1969, Antonio renroljno

received an invitation frcrn ttre Institute Casals, Inc., which was attactred

to the Consenzatory of Music of Puerbo Rico, to beccne pr:ofessor of the

French horn. Ttre position also caried witLr it the position of first chair

in ttre Frenctr horn section of ttre governnent slznphony orchestra, p16

additional saIar1r.

6. O: Augru.st 15, 1969, Antonio Ienrolino signed a aontract to teactr

at the Consenratory as professor of the Frenctr horn frsn Augr-rst 19 | L969
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th:rough Jr:ne 30 ' L970. The crcntract was to be res'reurable annrralty, wittr

Pennanent terture to be acquired after ttrree years. I{r. Ienzolino did, in

fact, acquire tenure in L972.

7. O: Septenber 28, L969, Antonio Ie:rrolino sign:ed a lease for an

unfurnistred apartnent in San Juan, Puerto Rioo at a ronttrly rental of

$850.00. Ttre lease term crcincided with ttre acadernic year vhich ended

June 30, 11970 and tlre lease was reneiled beginni-ng July l, 1970. rn 1971

Antonio le:rzolino pr:rctrased a condominir-un in San Jr:an, Puerto Rio. II,e

sold it in 1976.

Petitioner, Ttrea C. Petsclrel< Iewol-ino, wtro had been a part-tlrre

tocEile designer before her na:riage, furnished tlre apartnent.

8. Trnrediately on her arrival in Puerto Rico, petitioner, Thea C.

Petsctek lenzolino, joined ttre welccrre wagon, began taking Spanish lessons

(she alreadlz spoke sone Spanish) and started part-tiJre teactring. Ttre

ctotple purchased tr,vo snall cars, acquired driver's lisrses for Puerto RiGO

and opened ched<ing and savings accounts tkrere.

9. Antonio Ienrclino filed inaqre tan< returns lyittr ttre Ccnnonrpealth

of Puerto Rico for 1969 and 1970. IIe filed as a nonresident for 1969 and

as a resident for L970. [Ie averred ttrat he was advised t]rat one could not

file as a residerrt of Puerto Rico until after ttre corpletion of one year's

residence. Petitioner, fhea C. Petsctrek Ienrolino, filed her Federal

inccne ta< return tJrrougfr her Nemr York Citlr accor:ntants, frcm tlrc aceor:ntarrtst

address. She filed a Nerrr York State Nonresident Inccne Tax Return for

L970, sho,ring no New York State taxable inccne. Her gn:oss j,:rcrcne for 1970

was $4241033.00, largely frqn tnrst fi:nds.

10. After her nra:riage to Antonio Ienrolino in April, 1968, petitioner,

Thea C. Petschel< Iervolino, lived wittr him and was never separated f:rcnr him

except for occasional visits to relatives. She firlly accepted his hcne as

ttreir hcnre.
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I1. Antonio lenrolino was born in Erenos Aires, Argentina, in L9L2.

ile spent his dtildhood ttrere and becane a Frenctr horn player. After three

years as a nnrsician wittr ttre governnent slmphony orchestra in lrtcntevideo,

Urugruay, Itlr. Ienrolino returned to Buenos Aires, in Decernber, 1934, uftere

he was enployed as a French horn player at ttre m-micipal Olnra ttrouse. IIe

was so enplqged until Januarlz, 1958. :tfter a period dr:ring vrtdch he

worked as a musician successively in lttrntevideo, Unrguay and varior.:s

places in ltaly' Antonio Ienrolino returned to Buenos Aires in Norzenber,

1965. His wife had been killed in an auto accident in ltaly, in \^ltrictr

I'Ir. Ienrolino suffered injr:ries to ttre e>ctent ttnt he ould no longer play

the French horn. IIe believed the disability to be pernranent, He turned

frcrn 5:erforming to teaclring the Frenckr horn.

In 1966 one of 1"1r. Ienrolino's str:dents was invited to play as a

soloist in a Yorrng Peoplets Slznphony crcncert given Decenber 2, L966, in Nerr

York Cit1r. PIr. Ienrclino decided to attend ttre conaert.. IIe also intended

to learn about Anerican rethods of teactrjng Frenctr horn vltrile on this

initial visit to ttre United States and to stay only tr,rc or three nrxrths.

After a shorb. stay in ttre United States hcr^rever, lvlr. Ienrolino realized

tLrat his ability to gain full ccnpretrension of Anerican teactring ilettrods

was hanpered by his scant kncwledge of English. He extended his stay to

irrprove his langruage ability. Ilr. IenroU:To had atso nrade the aoquaintance

of petitioner, Ttrea C. Petsctrek, wtro photographed ttre soloist and his

teactrer at tlre Yor:ng Peoplers Synphony ooncrt Deaenber 2, L966. ILe rernained

in Ner,r York City, living in inepensirze hotels and rconing houses. lulr.

Ienrolino sought work as a teacher of the Frenctr horn, but wittr Iittle

success. IIe had a snall pension of $150.00 a nrrntl: fron ttre Buenos Aires

Itlr:nicipal Opera. Ttris incqre was sr4plenerrted klz a fsnr engagenEnts
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playing ttrc Frenctr horn wittr arnateur and student ordrest.ras. His playing

inproved wittr practice and lvlr. Ienroljno went on ttrree tor:rs with tlre

Anerican Ba1let Theater in tlre period October, 1967 through April, 1968.

Each tour lasted about a npnth and a half.

rn Janua:12, 1968, tlr. renrclino appried for a position as a teacher

of French horn at the Casals Instj-tute in Puerto Ri.crc. No position was

open at the tirre; hotever, on July l:5, L969, a written offer of atrryointnent

was nnde to lt1r. Ienrolino by ttre fnstitute. IIe gave his hrritten acoeptance

on July 18, 1969. o:r Augr.rst 18, 1969, lrlr. renrcljno and trntitioner, Ttrea

c. Petschek renrclino, noved to Puerbo Rico. Mr. renrorino signed an

enplolment contract for a one-year term fisn August 19, 1969 ttrrough

June 30, L970 at a salarlz of $752.09 per rpnttr. O: Jr:rre 30, 1970, he

sigrred anottrer contract at ttre sane salarlr for a one-year term fron ,fuly 1,

1970 to Jr,rre 30, L97I. At that tine, everT faculty rrElrber was cbliged to

enter into annr:aI enploynent crcntracts.

12. During L970, petiti-oner, Ttrea C. Petsctrel< IenrcIino, accurpanied

her husband on trips to Argentina and Er:rope. Each spent in occess of 30

days in New York State, but less ttran 150 days driring L970.

13. Orr July l.}t 1969' before she knsy of her hr:sJcandrs offer of a

teaching job in Puerto Rico, petitioner, Ttrea C. Petsctrel< Ienrotino, purctrased

an autcrnrbile. bltren she left for Pr:erbo Rlco, petitioner stored ttre car.

She sold it ttre nexE. year, having already pr:rctrased another one in Puerto Rico.

L4. In 1966, vt?ten l4r. Antonio Ienzolino entered tlre United States,

his dornicile was Argentina, ttre crcrrnt4z of tris birth. He was raised and

educated tlrere, and had spent nrrst of his adult and professional life

ttrere. In 1957, he pr:rctrased the apartnent in Br:enos Aires vhich he had
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previously rented continuously frcrn L945. His fanily was ttrere. He nnjntajned

savings and checking accounts and a safety deSnsit box in Buenos Aires'

banks. He carried an Argentine passtrnrt, driverts license ard ueion card

and subscribed to Argentine periodicals. Wlren he had rtrcrked ard lived in

Uruguay and Italy, I\ff. Ienrclino rnaintained his ties wittr Argentina and

returned there frcrn each of tLre foreign countries.

15. In tbre period fron Decsnbert L966 tn August, L969, Antonio

Iervoli-rp took no actions wtrich rrculd evi-nce an intenti-on to rnake Nenr York

his hoire. Iie did not obtain a driver's license ror dj-d he lease an apartmen'E..

16. O: Airgust 4, L969t when Antonio Ienrclino was asked whetlrer he

intended to rernain penrnnently in the United States, he ans-v,rcred affirnatively

on his Alien Regristration Card. His explanation was ttrat at ttre tine he

received the job offer to teacLr in puerto Rico, he interded to stay irr that

Spanish-speaking society ard that he r:nderstood Puerbo Rico to be jncluded

in the term 'rthited States of Anrerica". He nalred New York Citlz as his

address because that was his cr:rrent address and he still had no address in

Puerto Rico.

@NCLUSIONS OF I,AI/{

A. that Antonio lervolixo did not establish domicile in Nq^i York

State. By his actions, as well as ry his ocpressed intent, he left Nerrr

York in August, L969, intendi:'g to rnake his pernranent tpme in Puerto Ricrc.

He had beerr uncomfortable jn ttre non-Hispanic societlr, being r:nable to

function as a musician in ttre English-speaking rnilieu. He intended to take

with him his only tie to lrtrer,u York, his wife. She was apparently willing to

go wherever Antonio lenrcIi.no wanted, ard to stay as long as he desired.

She had lived Jn Cernwry, Ergland and ttre tlnited States. She was financially
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independent because of inherited trust fi-urds managed hV her brothers.

B. That as a non-dcrniciliarl' who spent nrcre than 30 days but less

tlnn 183 days in Nsry York State, Antonio fsrrclino was a nonresident tax-

payer in 1970 r:nder section 605(b) of tlre Ta>< Iaw and 20 NYCRR 102.3-

C. That petitioner, Thea C. Petschel< Iervolino's dcrnicile was that

of her husband, Antonio Ierroli:To, in 1970. Alttrough she rnaintained a

pernranent abode in Nsrv York, and spent nrore than 30 days and less thart 183

days in ttre State, petitioner was a nonresident in 1970. Q0 NYCRR 102.1(d)5'

Matter of Daggett | 225 t{Y 243, :--74 NE 641.)

D. That tlre petition of Ttrea C. Petschek Iervolino is grarrted and

ttre Notice of Deficienry dated Decernber 23, L974 is cancelled.

HIED: Albany, New York

APR z b 1980


