
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Robert  P.  & Mary D.  Hyde

AT'FIDAVIT OF MAIIING

for  Redeterminat ion of

of  a Determinat ion or  a

Personal  Income Tax

under Article 22 of l-]ne

fo r  t he  Yea r  1973 .

a  De f i c i ency  o r  a

Refund of

Tax Law

Revis ion

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Robert  P.  & Mary D.  Hyde,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

f o l l o w s :

Robert P. & Mary D. Hyde
3886 Rippleton Rd.
Cazenovia, NY

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

12 th  day  o f  December ,  1980 .

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

1 n a

of the

herein

of  the

.t--)



STATE OF NEI{I YORK
STATE TAX COMMISSION

In the Matter of the Petit ion

o f

Robert  P.  & Mary D.  Hyde

ASFIDAVIT OF HAILING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of t-}'e

fo r  the  Year  1973.

a Def ic iency or  a Revis ion

Refund of

Tax Law

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mail upon Joseph H. Murphy the representative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hust
1400 Mony Plaza
Syracuse, NY J-3202

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta1 Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representat ive of the pet. i t ioner.  ' /
.--) ,t' 

'

to  before me th is

day of  December,  1980



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

Robert P. & Mary D. Hyde
3886 Rippleton Rd.
Cazenovia, NY

Dear  Mr .  &  Mrs .  Hvde:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months frorr
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hust
1400 Mony PLaza
Syracuse, NY 73202
Taxing Bureauts Representat ive



STATE OF NEI{I YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT P. and MARY D. IIYDE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1973.

DECISION

Peti t ioners, Robert  P. and Mary D. Hyde, 3886 Rippleton Road, Cazenovia,

New York, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the year 1973 (Fi le

N o .  1 9 1 1 7 ) .

A formal hearing was held before David L. Evans, Hearing Off icer,  at  the

off ices of the State Tax Commission, State Off ice Bui lding, 333 East hlashington

St ree t ,  Syracuse,  New York ,  on  Februaxy  6r  1980 a t  9 :15  A.M.  Pet i t ioners

appeared by Hancock, Estabrook, Ryan, Shove & Hust,  Esqs. (Joseph H. Murphy,

Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.

(Pat r i c ia  L .  Bnrmbaugh,  Esq. ,  o f  counse l ) .

ISSUES

I. I,Ihether the salary income received by petitioner Robert P. Hyde from

Rheingold Corp. dur ing the period May 15, 1973 to December 31, 1973 was subject

to New York personal income tax.

I I .  Whether the payment of $62,500.00 received by Robert  P. Hyde from

Rheingold Corp. pursuant to an agreement dated December 21, L973 was subject

to New York personal income tax.
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FINDINGS OT'FACT

1. Robert  P. and Mary D. Hyde f i led a joint  New York State incone tax

nonresident return for 1973 on which they reported Federal  adjusted gross

income o f  $108 1937.00  bu t  on ly  repor ted  to ta l  New York  income o f  $24r306.00 .

Petitioners claimed that the total days worked during the year by petitioner

Robert P. Hyde were 243; that he worked outside the State of New York 176 days

and worked 67 days in New York. 0n Schedule A-1 he claimed an al locat ion as

fo l lows:

6 7

f f i  *  $751264.00 = $20,750.00 sa lary  income a l locab1e to New York.

2. On the quest ionaire with respect to al locat ion of personal service

compensat ion, pet i t ioner Robert  P. Hyde stated that the I ' total  days in year

(or per iod of nonresidence)" were 135; that the total  non-working days were

48; that the total  working days were 87; that the total  days worked outside

New York State were 20 and the days worked in New York State were 67. He

indicated that he worked 20 days outside New York during the period January 1,

1973 through May 15, 1973 and that none of the days worked outside New York

State were days worked at home.

3. On Apri l  11, 1977, the Audit  Divis ion issued a Not ice of Def ic iency

to pet i t ioners assert ing addit ional personal income tax for the year L973 i ,o.

t h e  a m o u n t  o f  $ 1 0 , 8 4 9 . 4 0  w i t h  i n t e r e s t  o f  $ 2 , 4 3 2 . 1 1  f o r  a  t o t a l  o f  $ 1 3 , 2 8 1 . 5 1 .

The Audit  Divis iou appl ied the fract ion 
"t  

g to Mr. Hyde's salary income of

$ 7 5 , 2 6 4 . O O ,  a r r i v i - n g  a t  $ 5 7 , 9 6 1 . 9 3  a l l o c a b l e  t o  N e w  Y o r k  S t a t e .  I t  a l s o

al located $621500.00 paid to Mr. Hyde pursuant to the agreement of December 27,

1973,  in f ra ,  on  the  same bas is .

4. 0n September 1, 1970, peLit ioner Robert  P. Hyde entered into an

emploSrment agreement with Rheingold Corp. for a period of 5 years start ing

September 1, 1970 and ending on August 31, 1975 at an annual salary of not
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less than $751000.00 f t in such capacity and with such dut ies as may be assigned

to him from time to time by the Board of Directors of the company or by the

Board of Directors or pr incipal execut ive off icers of any corporat ion to whom

this agreement is assigned by the companyrr. The other pertinent provisions of

the agreement were "that the enployee shall devote substantially all of his

time and attention to the affairs of the company or any corporation to

whom this agreement is assigned.. . .  As an inducement to the employee to enter

into this agreement, and in consideration of his executing this agreement, and

to provide an incentive to the successful adrninistration and management of the

company, and to permit him to acquire a proprietary interest in its welfare,

thus to insure his continuation as such employee, the company shall on the

date of employee's commencement of employment with the conpany or corporation

to whom this agreement is assigned pursuant to Paragraph 8 hereof grant to the

employee an opt ion to purchase 71500 shares of the conmon stock of the company."

Mr. Hyde was ent i t led to purchase up to 11500 shares of stock for each year of

his employment up to a maximum of 71500 shares.

5, On September 1-,  1970, pet i t ioner Robert  P. Hyde accepted the posit ion

of Assistant to the President of Rheingold Breweri .es, Inc.,  a subsidiary of

Rheingold Corp. This corporation produced and sold beer under the "Rheingoldr'

label.  In February, 1972 he was elected President of Rheingold Breweries,

Inc. In November, 1972, Pepsico, Inc. tendered an offer for the shares of

Rheingold Corp. Mr. Hyde opposed this take-over attempt and delayed the

take-over unt i l  May 1973. On May 15, L973 the take-over took place.

6. The f i rst  of f ic ial  act of  the new Board of Directors of Rheingold

Corp. Idas the removal of petitioner Robert P. Hyde as president of Rheingold

Breweries, Inc. as wel l  as the removal of  v ice-presidents who reported to him.
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The enploynent agreement bethreen Mr. Hyde and Rheingold Corp. continued in

ful l  force. After May 15, 7973, l {r .  t ryde oo longer had an off ice at the

headquarters of Rheingold Breweries, fnc. in Brooklyn, New York. After May 15,

1973, Rheingold Corp. did not ask Mr. Hyde to perform any duties although he

held hinself available pursuant to the terms of his errplolment agreement. l[r.

Hyde continued to receive wages in accordance with the teros of the enployment

agreement for the period May 16, 1973 to December 31, 1973.

7. At the time of his removal as president of Rheingold Breweries, Iac.

petitioner Robert P. Ilyde had the right under the stock option to purchase

41500 shares of common stock of Rheingold Corp. Said pet i t ionerrs opt ion

price was $26.875 per share but the successful  tender offer pr ice was only in

the range of $19.00 per share. lrlhen the tender offer was accepted, Rheingold

Corp. stock l ras no longer publ ic ly traded.

8. Petitioner Robert P. llyde contends that after May 15, 1973, he attempted

on his own initative to locate a buyer for the assets of Rheingold Breweries

Inc. IIe did not represent the company as an agent and had no authority to

nake the sale of those assets. He clains his act iv i t ies ia that respect

consisted of phone calls made from his hone in Connecticut and that he spent

parts of 20 to 30 days in such efforts.  He was not successful  in his efforts.

IIe, therefore, claims that the salary income he received for the period May

76, 1973 to December 31, 1973 was attr ibutable to the aforementioned act iv i t ies

on behalf of his enployer and constitute income attributable to out of state

sources. After the acquisi t ion by Pepsico, Inc.,  Rheingold Breweriee, Inc.

ceased operat iocs. At a later date the property of Rheingold Breweriee, Inc.

was sold to Chock-Full-Or Nuts Corporation which lras unauccessful in operating

i r .
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9.  On December 2Lr  1973 pet i t ioner  Robert  P.  Hyde entered in to an agreement

wi th Rheingold Corp.  and Rheingold Brewer ies,  Inc.  which provided,  in  par t ,

t ha t :

"1. Said Emplolrment Agreement (referr ing to the agreement of
employment between pet i t ioner and Rheingold Corp. dated Septenber 1,
1970),  and emplolrment and Stock Option are hereby terminated
and each of the part ies does hereby release and discharge the
other from any and al l  c laims thereunder or ar is ing during or
in the course of said emploSrment.

2. Concurrent ly herewith the Company (Rheingold Corp.)  has
del ivered to the Employee i ts check for $62,500, the receipt of
which the Ernployee does hereby acknowledge."

10 .  None o f  the  $62,500.00  rece ived by  pe t i t ioner  Rober t  P .  Hyde as  more

ful ly set forth in Finding of Fact "9" supra was reported by pet i t ioners on

their  nonresident New York income tax return for 1973.

CONCLUSIONS OF LAI,rt

A. That pet i t ioner Robert  P. Hyde was not required to nor did he perform

any services for Rheingold Corp. af ter May 15r 7973, pursuant to his contract

of employment with the company.

B. That the payments made to said pet i t ioner by Rheingold Corp. af ter

May L5, L973 were required by the enrployment agreement and were a contractual

obl igat ion of the company.

C. That the salary palnnents received by Mr. Hyde for the period ITay \6,

1973 through December 31, 7973 were properly attr ibutable to New York sources

within the intent and meaning of sect ion 632 of the Tax Law.

D.  That  the  $62,500.00  rece ived by  Mr .  Hyde on  December  27 ,  1973 fo r

cancel lat ion of the employment agreement,  terminat ion of employment and surrender

of the stock option under the emplo5rment contract was compensation for personal

services taxable as ordinary income and not capital  gain (Leo Dalbo v. Conrnr. ,

28  TCM 1171;  Sesermaq v .  Commr. ,  21  TCM 1042;  see a lso  Mat te r  o f  Secr is t ,

State Tax Commission September 24, 7974; Matter of  lor ing, State Tax Commission

March  15 ,  1966.
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E. That the Audit  Divis ion properly computed the al locat ion of pet i t ioner

Robert  P. Hyde's income for the year 1973 attr ibutable to New York sources.

F. That the pet i t ion of Robert  P. and Mary D. Hyde is hereby denied and

the Notice of Def ic iency is sustained.

DATED: A1bany, New York

DEc 1 2 1e8o


