
STATE OF NEW YORK
STATE TAx COMMISSION

fn the Matter of the Petition

o f

Idill iam & Davelyn Hilty

AFtr'IDAVIT OF }fAIIING

for Redetermination of

of a Deterrnination or a

Personal fncome Tax

under ArLicle 22 of tbe

for the Year 7971.

a Def ic iency or a Revision

Refund of

Tax law

Stat.e of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Wil l iam & Davelyn Hi l ty,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

William & Davellnr Hilty
1820 Brentwood Dr.
Troy,  MI 48098

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said hrrapper

pet i t  ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 23,  1980

l^ii l l iam & Davelyn Hilty
1820 Brentwood Dr.
Troy ,  MI  48098

Dear  Mr .  &  Mrs .  H i l t y :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revier,r at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice traws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning
accordance with this

the computation of tax due or refund al lowed
decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

1n

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



Peti t ioners, I+r i l l iam Hi l ty and Davelyn Hi l ty,  1g20 Brentwood Drive, Troy,
uichigan 4B098' f i led a pet i t ion for redeterminat ion of a def ic iency or for
refund of personal income tax under Art ic le 22 of the Tax Law for the year
7977 (Fi Ie No. 73229).

A smal l  c laims hearing was held before Raynond siegel,  Hearing off icer,
at the off ices of the state Tax comnission, Two worrd Trade center,  New york,
New York ,  on  september  25 ,  rgTB and January  9 ,  1979 a t -  10 :45  A.M.  and 2 :45
P 'M' ,  respec t ivery .  pe t i t ioner  w i l l i am Hi r ty  appeared pro  se  and fo r  h is
wife '  The Audit  Divis ion appeared by peter crot. ty,  Esq. (Frank Levit t ,  Esq.,
o f  c o u n s e l ) .

ISSUE

Whether amounts reported on pet i t ioners,

as a capital  loss, rental  income and expense,

medical and dental  expenses are correct.

FINDINGS OF FACT

1' Pet i t ioners, wirr iam Hi l ty and Davelyn Hi l ty,  t imery f i led a joint
New York State fncorne Tax Resident Return for lg l l .

2 '  0n October 16, rg73, the rncome Tax Bureau issued a statement of
Audit  changes wherein, as the result  of  an audit ,  var ious adjustments were
made as  fo l lows:

STATE OF NBI,/ YORK

STATE TAX COUMISSION

In the Matter of the pet i t ion

o f

IdIILIAU HIITY and DAVEIYN HItTy

for Redeterminat ion of a Def ic iency orfor Refund of personal fncome Tax underArt ic le 22 of the Tax f ,aw fo, i iu y"".
7 9 7 7 .

DECISION

1971 personal income tax return

employee business expenses and



-2 -

Amount
Reported 0n

Return
Corrected
Arnount Adjustment

s a l e  o r  E x c h a n g e  o f  c a p i t a l  A s s e r s  ( 9 2 , 2 0 4 . 0 0 )  9 2 , 8 2 9 . 0 0  9 5 , 0 3 3 . 0 0
Rental  Income and Expense 73.00 999.00 926.00
Employee Bus iness  Expense (home o f f i ce)  1 ,019.00  -0 -  1 ,019.00
M e d i c a l  a n d  D e n t a l  E x p e n s e  3 , I 4 1 . O O  3 , 0 3 6 . 0 0  1 1 1 . 0 0
Medical and Denta1 Adjustment ZOg.34

Tota l  Ad jus tment  $7 ,299.34

Accordingly,  a Not ice of Def ic iency was issued against pet i t ioners on

January 27, 1975 assert ing addit ional personal income tax due in the amount of

$ 1 ' 0 2 1 . 7 7 ,  p l u s  i n t e r e s t  o f  9 1 7 0 . 6 0 ,  f o r  a  t o t a l  d u e  o f  g r , 1 9 2 . 3 7 .

3. Pet. i t ioners sold a house used for the product ion of rental  income,

Iocated at 46 Carr iage Stone Drive, Chagrin Fal1s, Ohio in February 1971 for

$47 '000.00 .  fn  comput ing  the i r  ga in  o r  loss  f rom sa le  o f  sa id  house,  pe t i t ioners

increased their  basis by var ious capital  improvements and sel l ing costs.  The

net result  as reported computed to a loss of $2r204.O0. fn preparing their

Federal  return, this loss was claimed as an ordinary loss. The ful l  loss was

also claimed as an ordinary loss on their  New York State return al though i t

Idas reported as a capital  loss. The Income Tax Bureau determined said loss to

be a capital  loss rather than an ordinary loss. This determinat ion was not

contested by pet i t ioners. Docunentat ion submitted during the course of the

hearing held herein establ ished that a net capital  gain was derived from the

sa le  in  the  amount  o f  919.50 .

4. Documentation was presented during the hearing substantiating net

rental  income in the amount of $157.00 derived from real property located at

Sheff ield Lake, Ohio. During the hearing, pet i t ioner contended that he was

addit ional ly ent i t led to claim a rental  loss for the month of January, 7977,

incurred from the Chagrin Fal ls property,  but he was unable to substant iate

this content ion.

5. Pet i t ioner contends that he is properly ent i t led to a deduct ion for a
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"home off ice".  In computing said deduct ion, he claimed 20 percent of the

expenses incurred Lo maintain an apartment located at 50 Barker Street,  Mt.  Kisco,

New York. No substant iat ion I+as presented to show that pet i t ioner rdas required,

as a condit ion of his employment,  to provide his own space for performing his

dut ies or that he regular ly used such space.

6 -  Pet i t ioners submitt .ed checks evidencing bona f ide medical  and dental

expenses of $3'910.00. They contended that they received no reimbursement for

these expenses since they had no medical insurance.

CONCLUSIONS OF IAW

A' That based on substant iat ion presenLed, pet i t ioners derived a net

cap i ta l  ga in  o f  $19.50  f rom the  sa le  o f  the  Chagr in  Fa l l s  p roper ty .  S ince  a

Ioss was claimed in the amount of $2r2A4.00, the net adjustment is determined

t o  b e  $ 2 , 2 2 3 . 5 A  .

B. That based on substant iat ion presented, pet i t ioners incurred net

rental  income from the real property located in Sheff ield Lake, Ohio, in the

amount  o f  $157.00 .  S ince  a  ne t  ren ta l  income o f  $73.00  was repor ted ,  the

adjustment to rental  income and expenses is cornputed to be $84.00.

C. That pet i t ioner Wil l iam Hi l ty has not sustained the burden of proof

required under sect ion 689(e) of the Tax Law to show that he is ent i t led to a

deduct ion for an off ice in his home. Accordingly,  the adjustment to this

deduct ion  is  sus ta ined.

D. That pet i t ioners are ent i t led to a deduct ion for medical  and dental

expenses in the amount of $2 1724.00. Said amount is computed by reducing

substant iated expenses of $3r910.00 by the 3 percent l imitat ion required under

sec t ion  213(a) (1 )  o f  the  In te rna l  Revenue Code.  S ince  pe t i t ioners  c la imed a

deduct ion  o f  $3 ,147.00 ,  the  ad jus tment  requ i red  is  computed to  be  $423.00 .

E. That the pet i t ion of Wil l iam Hi l ty and Davelyn Hi l ty is granted to
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the  ex ten t  p rov ided in  conc lus ions  o f  Law "A" ,  "B"  and "Df 'supra .  That  the

Audit  Divis ion is hereby directed to modify the Not ice of Def ic iency dated

Jantary 27, 1975 to be consistent with the determinat ion rendered herein; and

that,  except as so granLed, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 5 1980


