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STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the petition

o f

H. Max & El izabeth Hea1ev

AFFIDAVIT OF MAITING

of a Def ic iency or a Revision

or a Refund of

the Tax Law

for  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an erployee
of the Department of Taxation and Finance, over 18 years of age, and that on the
15th day of February, 1980, he served the within not ice of Decision by cert i f ied
mai l  upon H. Hax & El izabeth Healey, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
fo l lows:

H. Max & El izabeth Healey
5445 N,  Sher idan Rd. ,  Apt  3902
Chicago,  IL  60640

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

15 th  day  o f  Feb rua ry ,  1980 .

properly addressed rdrapper

exclusi-ve care and custody

of New York.

addressee is the pet i t ioner

is the last known address

] . n a

of the

herein

of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 15, 1980

H. Max & El izabeth Healey
5445  N .  She r i dan  Rd . ,  Ap t  3902
Ch icago ,  I L  60640

Dear  Mr .  &  Mrs .  Hea ley :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of reviehr at the administrative level.
Pursuant  to sect ion(s)  6gO of  the Tax Law, at ry  proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the comput.ation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve

Taxing Bureau'  s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

H. MAX IIEATEY and EI,IZABETH I{EALEY

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Artjcl.e 22
of the Tax Law for the Year 1973.

DECISION

Peti t ioners, H. Max Healey and El izabeth Healey, 5445 N. Sheridan Road,

Apt- 3902' Chicago, I l l inois 60640, f i led a pet i t ion for redeterninat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

Law for the year 1973 (Fi le No. IZLL2).

On September 20, 1978, pet i t ioners informed the State Tax Commission, in

wri t ing, that they desired to waive a smal l  c laims hearing and to submit the

case to the State Tax Commission, based on the ent ire record conLained in the

f i l e .

ISSUE

Idhether pet i t ioners $/ere residents and domici l iar ies of New York State

for the ent ire year of 1973.

FINDINGS OF FACT

1. Pet i t ioners f i led a t imely New York State Resident Income Tax Return

for the year 1973. On this return pet i t ioners claimed to be New York State

res idents  f rom January  1 ,  1973 to  August  31 ,  7973.  Pet i t ioners  subt rac ted

$14 '784.00  f rom to ta l  Federa l  ad jus ted  gross  income o f  $311164.00 ,  on  the

grounds that this income was earned after August 31, 1973 and therefore was

not subject to New York State tax.
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2. On July 28, t975, the Income Tax Bureau issued a Statement of Audit

Changes against pet i t ioners, H. Max and El izabeth Healey, imposing addit ional

New York State personal income tax for 1973 on the grounds that pet i t ioners

did not lose their  status as New York residents. Accordingly,  the Income Tax

Bureau issued a  Not ice  o f  Def ic iency  fo r  $1 ,567.70 ,  p lus  in te res t  o f  $34.76 ,

ress  overpayment  on  re tu rn  o f  $11207.00 ,  fo r  an  amount  due o f  $395.46 .

3. 0n July 25, 1973, pet i t ioner H. Max Healey signed a f ive-year emplo;rment

agreemenL with Bahamasair  Holdings Limited ("Bahamasair")  to become i ts president

and chief execut ive off icer.  He resigned his posit ion with his New York

employer,  American Air l ines, as of August 31, 1973 and took up his new posit ion

with Bahamasair  in Nassau, Bahama Islands, beginning September 1, 1973.

Pet i t ioners paid a large indemnity for cancel lat ion of the lease on their  New

York apartment,  which they had occupied for more than f ive years. A11 personal

property and household effects were removed from the New York premises on

August 26 and 27, 1973, and transported to ei ther Nassau, Bahama Islands, or

to Madison, Indiana, for permanent storage.

4. On October 5, t973, pet i t . ioner H. Max Healey obtained from the Director

of Imigrat ion for the Bahama Islands, a permit  to engage in a gainful  occupat ion

and thereby was authorized to enter and remain in the Bahama Islands until

September  28 ,  1978.  Under  the  permi t ,  Mr .  Hea ley  was requ i red  to  be  in  possess ion

of a val id passport  and could not engage in any gainful  occupat ion other than

the one specif ied on the permit .  Pet i t ioners contended that they were both

domici l iar ies and residents of the Bahama fslands for an uninterrupted period

beginning SepLember 1, 7973, unt i l  the terminat ion of pet i t ioner H. Max Healey's

employment on March 27, I974.
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CONCTUSIONS OF tAW

A.  That :

"A domici le once establ ished cont inues unt i l  the person in
guestion moves to a new location with the bona fide intention
of making his fixed and permanent home there. No change of
domicile results from a removal to a new location if the inten-
t ion is to remain there only for a l imited t ime; this rule
applies even though the individual may have sold or disposed of
h is  fo rmer  home."  [20  NycRR t02 .2(d) (2 ) ] .

The general presumption against a foreign domicile is stronger than the general

presumption against a change of domici le (Matter of  Newcomb, '1.92 
NY 238;

Matter of Bodf ish v.  Gal lmaa, 50 AD 2d 4s7).

B. That although petitioners moved to Bahama fslands with the intention

that pet i t ioner H. Max Healey would work there, and said pet i t ioner obtained

the necessary approvals from the Bahamian off ic ials and thus pet i t ioners'

decision to become residents of the Bahama Islands was related to Mr. Healey's

enploSmentl  nevertheless, pet i t ioners'  donici le remains in New York.

".  .  .  (A) United States ci t izen wi l l  not ordinari ly be deemed to
have changed his domicile by going to a foreign country unless
it is clearly shown that he intends to remain there permanently.
For example, a United States citized dorniciled in New York, who
goes abroad because of aa assignment by his employer or for
study, research or recreat ion, does not lose his New york
domicile unless it is clearly shown that he intends to remain
abroad permanent ly  and no t  ro  re tu rn . "  [20  NYCRR 102.2(d) (3 ) ] .

The petitioners have failed to sustain the burden of proof that they intended

to remain in the Bahana Islands permanently and pet i t ioner 's H. l : lax Healey's

emplolrment there was only incidental to said fact in accordance with section

689(e)  o f  the  Tax  Law.

C. That since pet i t ioners lsere domici l iar ies of New York during 1973,

maintained a permanent place of abode in Ne York from January 1 through August 3L,

1973 and spent more than 30 days in New York State during said year, they did

not sat isfy the requirements so as not to be deemed residents, al though domici led
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in New York. They were, therefore, resident individuals in accordance with

the  mean ing  and in ten t  o f  secL ion  605(a) ( t )  o f  the  Tax  Law and 20  NYCRR 102.2(b) .

D. That the pet i t ion of H. Max Healey and El izabeth Healey is denied and

the Notice of Def ic iency issued on July 28, 7975, is sustained, together with

such addit ional interest as may be legat ly owing.
!

STATE TAX COMMISSION

FEB 1 5 1980

DATED: A1bany, New York

COMMISSIONER

COMMISSI


