
STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter

James Gr i f f in

the Pet i t iono f

o f

AT'FIDAVIT OF MAILING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

for the Years 1970

of  a Def ic iency

or a Refund of

the Tax Law

-  L 9 7 2 .

or  a Revis ion

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon James Gr i f f in ,  the pet i t ioner  in  the wi th in proceeding,  by enclos ing a

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as fo l lows:

James Griff in
5 Sut ton PI .
Verona,  NJ O7O44

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

28th day of  November,  1980.

proper ly  addressed wrapper in  a

exclusive care and custody of the

of  New York.

addressee is  the pet i t ioner  here in

is the last known address of the



STATE OF NEI{I YORK
STATE TAX COMMISSION

In the Matter

James Gr i f f in

of  the Pet i t ion

o f

AT'FIDAVIT OF MAILING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

for the Years 1970

of  a Def ic iency

or a Refund of

the Tax Law

-  7 9 7 2 .

or  a Revis i -on

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mail upon Emil Sebetic the representative of the peti-t ioner i.n the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Enil  Sebetic
29 Park Ave.
Manhasset ,  NY 11030

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv i -ce wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

Sworn to before me this

28th day of  November,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

James Gr i f f in
5 Sut ton Pl .
Verona,  NJ O7O44

Dear  Mr .  G r i f f i n :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  1?227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r t s  Rep resen ta t i ve
Emi l  Sebet ic
29  Pa rk  Ave -
Manhasset ,  NY 11030
Taxing Bureaut  s  Representat ive



STATE 0F NEhI Y0RK

STATE TAX COMMISSION

fn the Matter of the Petition

o f

JAMES GRIFFIN

for Redeterminat ion of Def ic iencies or for
Refunds of Personal Incone Tax under Article 22
of the Tax Law for the Years 1970, 1971 and
7972.

Pet i t ioner,  James Gri f f in,  5

filed petitions for redetermination

income tax under Article 22 of t-t.;e

(F i le  Nos.  14555 and 14620) .

Sutton Place, Verona,

of  def ic iencies or  for

Whether petitioner,

e85(g) of the Tax Law, as

account for,  and pay over

Janes Gri f f in,  is subject to a

a person who wi l l fu l ly fai led

withholding taxes.

FINDINGS OF FACT

DECISION

New Jersey O7044,

refunds of personal

1970, 1977 ar.d 1972

penalty under section

to col lect,  t ruthful ly

Tax law for the years

A srnal l  c laims hearing was held before l { i l l ian Valcarcel,  Hearing 0ff icer,

at the off ices of the State Tax Connission, Two World Trade Center,  New York,

on Apri l  24, 1980 at 2:45 P.M. Pet i t ioner,  James Gri f f in,  appeared with Emil

sebet ic,  Esq. The Audit  Divis ion appeared by Ralph J. vecchio, Esq. (Paul

Lefebvre, Esq. ,  of  coutrsel) .

ISSIIE

1.  E .P.G.  Computer  Serv ices ,  Inc .  (E .P.G. )  w i thhe ld  persona l  income

taxes from i ts employees in the sum of $481059.95 during the year 1971, and

$23,190.87 during the year 7972. Payments in the sum $44,501.13 were renit ted

for the year 1971. No pa)ments were remit ted for the year 1972.
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2. On July 30, 7973, the Income Tax Bureau issued a Not ice of Def ic iency

in the sum of $26r749.69, along with an explanatory Statement of Def ic iency on

which a penalty under sect ion 085(g) of the Tax Law was imposed against pet i t ioner,

James Gri f f in,  as a person who wi l l fu l ly fai led to col lect and/or pay over

r^r i thholding taxes of E.P.G.

3. Automated Composit ion Service, Inc. (Automated Conposit ion) withheld,

but did not remit personal income taxes from its employees in the s 'm of

$1,914.42 during the year 1972. I{ i thholding tax returns were not f i led by

Automated Composit ion for the period March 1, 1970 to December 31, 1970.

Accordingly,  the Income Tax Bureau est imated that $11500.00 was due for the

aforernentioned period based on an average amount of tax withheld on previous

returns.

4. 0n March 25, 1974, the Income Tax Bureau issued a Not ice of Def ic iency

in the sum of $3r414.42, along with an explanatory Statement of Def ic iency, on

which a penalty under sect ion 6AS(g) of the Tax Law was imposed against pet i t ioner,

James Gri f f in,  as a person who wi l l fu l ly fai led to col lect and /or pay over

withholding taxes of Automated Composition.

5. Pet i t ioner,  James Gri f f in,  was hired by E.P.G. in Apri l  1969 as

vice-president of systems and programs, with the sole responsibi l i ty of  develop-

ing computer programs and supervising programers. Or- lTay 27, L969, pet i t ioner

purchased 300 shares  o f  s tock  in  E .P.G.  (G $10.00  a  share)  as  a  ges ture  o f

good fa i th .  E .P.G.  had prev ious ly  made a  pub l ic  o f fe r ing  o f  i t s  s tock  fo r

approx imate ly  $1 ,000,000.  00 .

6. During the early part  of  7972, pet i t ioner was assigned the t i t le of

D i rec tor  o f  E .P.G.  w i th  au thor i ty  to  s ign  checks .  Checks  issued by  E.P.G.

required two authorized signatures. However,  pet i t ioner 's dut ies remained

unchanged, and merely co-signed f ive checks during his tenure as director.
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7. Pet i t ioner did not have a voice in the f inancial  and managerial

funct ions of E.P.G. As a corporate off icer or director,  he rdas never asked to

attend board meetings, and never part ic ipated in fornulat ing corporate pol icy.

8. Pet i t ioner terminated his services for E.P.G. as a corporate off icer

on  May 1 ,  7972,  as  a  d i rec to r  on  May 3 ,  L972.

was

In

for

9. Automated Composit ion hras a subsidiary of E.P.G. However,  pet i t ioner

never an employee, stockholder or corporate off icer of Automated Conposit ion.

addition, petitioner was never assigned and never perforned any functions

Automated Composition.

10. l^/hile ernployed with E.P.G. ,  pe t i t ioner  was never  aware  tha t  the

by E.P.G. and Automated Composit ion were notpersonal income taxes withheld

be ing  pa id .

CONCLUSIONS OF LAI{I

A. That pet i t ioner,  James Gri f f in,  was not a person, as def ined by

sect ion 685(n) of the Tax f ,aw, who wi l l fuI ly fai led to col lect and pay over

personal income taxes withheld by E.P.G. Computer Service, Inc. dur ing the

years 1970 and 1972.

B. That pet i t ioner,  James Grl f f in,  is not subject to a penalty within

the meaning and intent of  sect ion 685(g) of the Tax Law.

C. That the pet i t ions of James Gri f f in are granted and the not ices of

def ic iency issued July 30, 7973 and March 25, 1974 are cancel led.

DATED: Albany, New York STATE TAX COMMISSION

Nov 2 B 880

COMIIISSIONER

COUMISSIONER



STATE OF NEI,i YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

James Gr i f f in

AFFIDAVIT OF MAILING

for  Redeterminat ion of  a

of a Deterrnination or a

Personal  Income Tax

under Article 22 of 1-he

Deficiency or a

Refund of

Tax Law

&  7 9 7 2 .

Revisi-on

for the Years 7970. 7977

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

26th day of December, 1980, he served the within not ice of Corrected Decision by

cert i f ied mai l  upon James Gri f f in,  the pet i t ioner in the r .v i thin proceeding, by

enclosing a true copy thereof in a securely sealed postpaid rdrapper addressed as

fo l lows:

James Gri f f in
5  Sut ton  PI .
Verona,  NJ  O7O44

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Postal  Service within the State of New York.

r_n a

of the

herein

of the

That deponent further says that the said

and that the address set forth on said v/rapper

pet i t ioner . -)

Sworn to before me this

addressee is the,.pet i t ioner
''

is the l'ast k/own address
./

(_
o f  December ,  1980



STATE OF MI^/ YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

James Gr i f f in

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under  Ar t i c le  22  o f

AFFIDAVIT OF MAILING

the

t97t

Tax Law

&  L 9 7 2 .for  the Years 1970

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of December, 1980, he served the within not ice of Corrected Decision by

cert i f ied mai l  upon Emil  Sebet ic the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr. Emil-  Sebet ic
29 Park Avenue
Manhasset ,  NY 11030

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

Unit .ed States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

Lhe pet i t ioner  here i -n and that  the address set  for th on said wrapper is  the last

known address of  Lhe representat ive of  the pet i t ioner .

Sworn to before me tb is

of  December ,  1980



STATE OF  NEW YORK
STATE TAX COMMISs ION

ALBANY,  NEW YORK 12227

December  26 ,  1980

James Gr i f f in
5  Su t ton  P l .
Verona,  NJ O7O44

Dear  Mr .  G r i f f i n :

Please take not ice of  the Corrected Decis ion of  the State Tax Commission
enclosed herewi th.

You have norv exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  6gO of  the Tax Lawr any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Comrniss ion can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Atbany County, within 4 months from
the date of  th is  not ice.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
acco rdance  w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very t ru ly  yours,

STATE TAx COMMISSION

Peti t ioner '  s Representat ive
Emil  Sebet ic
29 Park Avenue
Manhasset ,  NY 11030
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

JAMES GRIFFIN

for  Redeterminat ion of  Def ic iencies or  for
Refunds of  Personal  Income Tax under Ar t ic le  22
of  the Tax Law for  the Years 1970,  1971 and
7972.

Pet i t ioner ,  James Gr i f f in ,  5

f i led pet i t ions for  redeterminat ion

income tax under Ar t ic le  22 of  the

(F i l e  Nos .  14555  and  14620 )  .

Su t ton  P lace ,  Ve rona ,

o f  de f i c i enc ies  o r  f o r

Idhether  pet i t ioner ,

685 (g )  o f  t he  Tax  Law,  as

account  for ,  and pay over

James Gr i f f in ,  is  subject  to  a

a person who wi l1 fu l ly  fa i led

wi thhold ing taxes.

FINDINGS OF FACT

CORRECTED
DECISION

New Jersey  O7O44,

refunds of personal-

1970, 7977 an.d 1972

penalty under sect ion

to col lect,  t ruthful ly

Tax Law for the vears

A smal l  c la ims hear ing was held before Wi l l iam Valcarcel ,  Hear ing Of f icer ,

at  the of f ices of  the State Tax Commission,  Two t r lor ld  Trade Center ,  New York,

on  Ap r i l  24 ,  1980  a t  2 :45  P .M.  Pe t i L i one r ,  James  Gr i f f i n ,  appea red  w i th  Emi l

Sebet ic ,  Esq.  The Audi t  Div is ion appeared by Ralph J.  Vecchio,  Esq.  (Paul

L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

1.  E .P.G.  Computer  Serv ices ,  Inc .  (E .P.G. )  w i thhe ld  persona l  income

taxes from i ts employees in the sum of $481059.95 during the year 1971, and

$23,190.87  dur ing  the  year  1972.  Payments  in  the  sum $441501.13  were  remi t ted

for the year 1971. No payments were remit ted for the year 7972.
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2. On July 30, 1973, the Income Tax Bureau issued a Not ice of Def ic iency

in the sum of $261749.69, along with an explanatory Statenent of Def ic iency on

which a penalty under sect ion 085(S) of the Tax Law was imposed against pet i t ioner,

James Gri f f in,  as a person who wi l l fu l ly fai led to col lect and/or pay over

w i thho ld ing  taxes  o f  E .P.G.

3. Automated Composit ion Service, Inc. (Automated Composit ion) withheld,

but did not remit  personal income taxes from i ts employees in the sum of

$1'974.42 during the year 1972. l { i thholding tax returns were not f i led by

Automated Composit ion for the period March 1, 1970 to December 31, L97O.

Accordingly,  the Income Tax Bureau est imated that $1r500.00 was due for the

aforementioned period based on an average amount of tax withheld on previous

re turns .

4. On March 25, 1974, the Income Tax Bureau issued a Not ice of Def ic iency

in the sum of $31414.42, along with an explanatory Statement of Def ic iency, on

which a penalty under sect ion 685(g) of the Tax Law was imposed against pet i t ioner,

James Gri f f in,  as a person who wi l l fu l ly fai led to col lect and /or pay over

withholding taxes of Automated Composit ion.

5 .  Pe t i t i one r ,  James  Gr i f f i n ,  was  h i red  by  E .P .G .  i n  Ap r i l  1969  as

vice-president  of  systems and programs,  wi th the sole responsib i l i ty  of  develop-

ing computer  programs and superv is ing programers.  On Ylay 27 ,  1969,  pet i t ioner

purchased 300 shares  o f  sLock  in  E .P.G.  (C $10.00  a  share)  as  a  ges ture  o f

good fa i th .  E .P.G.  had prev ious ly  made a  pub l ic  o f fe r ing  o f  i t s  s tock  fo r

a p p r o x i m a t e l y  $ 1 , 0 0 0 , 0 0 0 .  0 0 .

6.  Dur ing the ear ly  par t  of  1972,  pet i t ioner  was assigned the t i t le  of

D i rec to r  o f  E .P .G .  w i t h  au tho r i t y  t o  s i gn  checks .  Checks  i ssued  by  E .P .G .

required two author ized s ignatures.  However,  pet i t ioner 's  dut ies remained

unchanged,  and merely  co-s igned f ive checks dur ing h is  tenure as d i rector .
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7. Petit ioner did not have a voice in the f inancial and managerial

f unc t i ons  o f  E .P .G .  As  a  co rpo ra te  o f f i ce r  o r  d i rec to r ,  he  was  neve r  asked  to

at tend board meet ings,  and never  par t ic ipated in  formulat ing corporate pol icy.

8 .  Pe t i t i one r  t e rm ina ted  h i s  se rv i ces  f o r  E .P .G .  as  a  co rpo ra te  o f f i ce r

o n  M a y  L ,  1 9 7 2 ,  a s  a  d i r e c t o r  o n  M a y  3 ,  L 9 7 2 .

vtas

In

for

9 .  Automated Compos i t ion  was a  subs id ia ry  o f  E .P.G.  However ,  pe t i t ioner

never an employee, stockholder or corporate off icer of Automated Composit ion.

addition, petitioner {das never assigned and never performed any functions

Automated Composi t ion.

10. t{hile employed with E .P .G . ,  pe t i t i one r  was  neve r  a lda re  t ha t  t he

by E.P.G. and Automated Composi t ion were notpersonal  income taxes wi thheld

be ing  pa id .

CONCTUSIONS OF tAW

A. That  pet i t ioner ,  James Gr i f f in ,  was not  a person,  as def ined by

sect ion 685(n)  of  the Tax Law, who wi l l fu l ly  fa i led to col lect  and pay over

personal  income taxes wi thheld by E.P.G. Computer  Serv ice,  Inc.  dur ing the

years lgT1- and L972 arld by Automated Composition Service, Inc. during the

years l97O and 7972.

B.  That  pet i t ioner ,  James Gr i f f in ,  is  not  subject  to  a penal ty  wi th in

the meani-ng and i-ntent of section 685(g) of the Tax Law.

C.  That  the pet i t ions of  James Gr i f f in  are granted and the noLices of

def ic iency issued July 30, 7973 and March 25, l9 l4 are cancel led.

DATED: Albany, New York

BEC 2 6 S80


