
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Edmund Greene

and Helen F.

for Redetermination

of a Determination o

Personal Income Tax

under Art ic le 22 of

for the Year 1969.

C. Greene

of a Def ic iency or a Revision

r a Refund of

AFFIDAVIT OF MAIIING

Ehe Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an eurployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Decision by mai l  upon

Edmund Greene, and Helen F. C. Greene, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Edmund Greene
and Helen F. C. Greene
c/o Finley, Kurnble, Wagner, Heine & Underberg
New York, Ny LAO22

and by deposit ing same;enclosed in a postpaid
(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner.

Sworn to before me this

22nd, day of February, 1980.

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

1 n a

of the
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of the
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C. Greene

of a Def ic iency or a Revision

r a Refund of

the Tax Law

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Decision by mai l  upon

leon M. Kerry the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mr. Leon M. Kerry
T ime & L i fe  B1d9.
Rockefel ler Center
New York, NY LOO22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me this

22nd day of February, 1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 22, 1980

Edmund Greene
and He1en F. C. Greene
c/o Finley, Kumble, Irlagner, Heine & Underberg
425 Park Ave.
New York, NY 7OA22

Dear  Mr .  &  Mrs .  Greene:

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 0gO of the Tax Law, any proceeding in court  F.o review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inguiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
treon M. Kerry
Time & Li fe Bldg.
Rockefel ler Center
New York, NY 10022
Taxing Bureau' s Representat ive



STAf,E OF NEW YORK

STAf,E TA)( CU4I{ISSICNI

In the Matter of ttre Petition

of

DMUND GRFF:I'{E and HH,EN F.C. GRffiIE

for Redetermination of a Deficienqg or for
Refund of Personal Incqre Ta< r.rrder article
22 of ttre Ta< Larnr for ttre Year 1969.

DECISICN

Petitioners, Edrn:nd Greene and ltrelen F.C. Greene , c/o Finley, Kr-ur0c1e, Wagn:er,

Heine & Underlcerg, 425 Park Averu.re, New York, Nerp York LOO22, filed a petition for

redetermination of a deficienqg or for refi:rrd of personal inqre ta:< under Article

22 of tlre Tax l-anv for ttre year 1969 (fi1e trto. 13493).

A forrnal hearing was held before Julius Branm, Ilearing Officer, at tlre offices

of the State Ta< Conmission, T\ro lrTorld Trade Center, Nerr^r York, Ner^r York, on May 25,

L977 at 9:15 A.M. Petitioners appeared by Leon M. Kerrlz, Esq. The Ir:acne Ta<

Bureau appeared by Peter Crotty, Esq. (Abraham Sctnvartz, Esq., of cor:nsel) .

ISSLIE

ltkrether legal fees incurred in connection wittr a oor:rt. action to rrcid a tn:st

agreerrEnt were deductible.

F]ND]NGS OF FAc|

1. Petitioners, E&rn:nd Greene and ltelen F.C. C,reene, filed a Nqrr York State

Incrcne Tax Resident Return for ttre year 1959 on vrtrictr they clained a deduction in

ttre annr:nt of $95 ,64L.O4 for lega1 fees incr:rred in onnecLion wittr a @urt action

instituted for ttre pr:rpose of voiding a tn:st agreenEnt.
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2. Ox October 30, 1972, as the result of an audit, the Inccne To< Bureau

issrred a Statenent of Audit Changes disallcn^dng tlre legal fees based on the Bureaurs

contention ttrat "Legal fees and openses incrrrred in oontracting and breaking a

trust are deened capital elq)enses and are not deductible". Accordingly, on Decerrr

br 28, 1973, ttre Bureau issued a Notice of Deficienc.y against petitioners for

additional personal inccne tar dr:e i.:r the annunt of $13r!67.04, ph:s interes.t of

$2,924.73, for a total due of $161091.83.

3. ttreIen F.C. C,neene, ("ttrelen") is the grandaugh@r of Walter P. Chqrsler, the

for:nder of tlre Ctrrlzsler nptor fortr:ne. D:ring t}le period cCIrnEnci::g with the

stlmer of 1964 ttrrcugh Januaqz, L967, she was institutionalized at the PalmeVhitney

Neur York ltrcspital, a facility engaged in tlre treatnent of nentally ill persons. At

ttre tirre she en@red Palme-l*ritney, she was a college sophdrDre.

4. John W. Drye, Jr., a long standing attorney of tlre Chrlrsler family vfto had

trand.Ied variorr.s trarsts for tkre family, becane a$/are ttrat IIeIen wa.s alproactring her

tlrenty-first year and ttrat at suctr tine she r,vrculd irrtrerit an estate i:: e:<cess of one

million dollars.

tr{r. Drye drafted a tnrst agreenent and persr:aded llelen to o<ec'ute it on Feb-

ruaqf 5, L965, rall:ile she was a patient at Palme-$ltritney. l.tro one else was present.

Ttre trust was a r:nilateral inter vivos tnst and irrevocably granted the tr:ustees'

lutr'. Drye and Irtranufacturers llanover Tnrst Ccnparry, t]re broadest poners possiJrle and

ttre right to a&n:Lnister aryl invest the trust as fulIy and freely as an individual

cb/rler might do wittrout nrarry of the usr-ral restrictions to vftich fiduciaries are

ordinarily sr:bject. Specifically, tfie tlast indenb:re prornided:

"2. The Tnr.stees shall hoId, manErgie, imrest and reinvest ttrc tJ:ust
estate and shall accr.rrurlate the net inacrre and add it to the
principal of ttre trr.rst estate during the life of ttre Grantor.
Itre Trustees shall pay to ttre Grantor fr.cnr tine to tfire during
her life so nnrcfi of ttre princitrnl of the tralst estate as they
nay deem appropriate for her sWporb, care, ccnrforb, and
enjoyrent, and ttrey rnay apply such principal tcnanrd ttre direct
benefit of ttre C'rantor in srrctr marurer as they nray determine. "

tiel,eri had not been judi cia11y declared inccnpetent at tbe tjrre she o<ecuted
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the tnrst agtreerlent.

5. In Febn:a42, L967 | Ilelen indicated that she wanted to revolce the tn:.st.

ltten her request was refused, she instituted an astion in ttre Sr4:rene Courb, State

of Nevr York, Cor:nty of Essex, to rescind tlre trust on the gn:or,nrd of lack of urrder-

standing and mj-stake. Ttre crcurt. voided the trust agreenent holding, in 5nrt.:

"Ttlis is a classr:ocm exanple of a mistake and rnisunderstanding on the
part. of the creator and overreactring on ttre part of ttre draftsrnn-tmste
D4re' tt

6. Petitioners contend that ttre legal fees at issr:e r,vere incr:rred to rerzoke

the trust because [Ie1en was untrappy witlr tlre trustts perfor:nance. Ttrey specifically

contend that the tr:ust. inoone was inadeqr.rate and ttrat ttre tru.st's assets did not

appreciate. Petitioners contend that the legal fees are HucEible r.:rrder Sectj-on

2L2 of ttre Internal Revern:e Code, wlrich pnovides i:: part. that:

"Tttere shall be atlorr'red as a deduction a1I the ord5narY and rTecessarlz
o,penses paid or incu:red dr:ring the taxable year -

(1) for ttre production or collection of inore;

(2) for ttre nnnagerrent, conse:lzation, or maintenance
of properby held for ttre prcduction of incc[e".

7. Subseguent to ttre revocation of t}e trust, its assets, v,hich @nsisted

basically of secr:rities, were returned to ltrelerr. She ttren created a ne[^/ inter vivos

trust in vfuich she was ttre settlor and a tnrstee. The ottrer tl:ustee was Theodore J.

Greene, the attorney wtro had represerrted ilelen in the Sq>rrere Cor:rb action. Ivtr.

Greene also testified as a witness at the forrnat hearing held herein.

CO{CLUSIOI{S OF I3!{

A. That tLre litigation to whictr tlre legal expenses at issue -rvere attributable

was jnstituted on tlre gror:nd Lhat petitioner llelen F.C. Greene had misr:nderstood and

had nade a mistake jn orecuting the trust, not on tlre ground of rnisrwragrenent. by the

trustees. TLn:s, the pr:r5nse of the legat action was to gain control of ttre t:rrstrs

assets.
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B. Ihat tlre legal elpenses clained are not deductible w"itkr the neaning and

iJrt€nt of Section 2L2 of tlre Internal Revenue Code.

C. That the petition of E&rund Greene and Helen F.C. Greene is denied and tlre

Notice of Deficienqg dated De€nber 28, L973 is sustained.

DIfIED: AlJcany, Nerar York

FEB 2 2 1e80

CO,MISSIO{ER


